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Rules and Regulations 


Title 1—GENERAL PROVISIONS 

Chapter I—Administrative Committee of the Federal Register 

APPENDIX B—LISTS OF ACTS REQUIRING PUBLICATION IN THE 
“FEDERAL REGISTER” 

Appendix B is amended by adding thereto the list of acts enacted in 1970 
requiring or authorizing the publication of documents in the Federal Register, 


Presidential Determination of Foreign Aid_. 

Ratiroad Retirement Tax- 

Pollution abatement award- 

Oil Dispersant or Emulsifier- 

Pay of Federal Employees- 

International Expositions- 

Retirement of Federal Home Loan Mortgage 
Corporation Stock. 

Unemployment Compensation Program- 

Temporary postal rates, fees, and classifica¬ 
tion. 

Effective date of postal changes- 

Cost-accounting standards, rules, and regu¬ 
lations. 

Railroad safety- 

King Range National Conservation Area- 

Sleeping Bear Dunes National Lakeshore__— 

Cherokee Indians of North Carolina- 

Records and reports of financial actions- 

Solid waste disposal_ 

Drug abuse prevention and control___ 

Bicentennial Commission symbols_ 

Minute Man Park_ 

Atomic Energy Antitrust_ 

Atomic Energy license_ 

Geothermal Resource Areas_ 

Safety and Health Standards_ 

Poison Prevention Packaging_ 

Air Pollution_ 

Prototype housing costs_ 

Seals of United States and President_ 

Pay of Federal Employees_ 

Voyage urs National Park_ 

Financial Assistance to Railroads- 

Title 26-INTERNAL REVENUE 

Chapter I—Internal Revenue Service, 
Department of the Treasury 
SUBCHAPTER A—INCOME TAX 
ITJD. 7100] 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

Revision of Corporate Rates and Re¬ 
lated Provisions Pursuant to Reve¬ 
nue Act of 1964 and Imposition and 
Extensions of Tax Surcharge 

On December 5, 1970, notice of pro¬ 
posed rule making with respect to the 
amendment of the Income Tax Regula¬ 
tions (26 CFR Part 1) under sections 11, 
51, 242(a), 821 (a) and (c), 826, and 963 
the Internal Revenue Code of 1*54 to 
reflect, the changes made by sections 121, 
123 (a) a nd (c) and 201 (d) of the Reve¬ 
nue Act of 1964 (78 Stat. 19), by sec- 
ions 102 and 104(b) of the Revenue and 


84 Stat. 9; 22 U.S.C. 2370 note. 

84 Stat. 71; 26 U.S.C. 3221. 

84 Stat. Ill; 33 U.S.C. 1172. 

84 Stat. 112; 33 U.S.C. 1155. 

84 Stat 196; 5 U.S.C. 6332 note. 

84 Stat. 272; 22 U.S.C. 2804. 

84 Stat. 454; 12 U.S.C. 1453. 

84 Stat. 709; 26 U.S.C. 3304 note. 

84 Stat. 763 ; 39 U.S.C. 3641. 

84 Stat 787; 39 U.S.C. note preceding 101. 

84 Stat. 798; 50 App. U.S.C. 2168. 

84 Stat. 973; 45 U.S.C. 435. 

84 Stat. 1068; 16 U.S.C. 460y-3. 

84 Stat. 1075; 16 U.S.C. 460x-l, 460X-2. 

84 Stat. 1097 (no U.S.C.). 

84 Stat. 1125; 31 U.S.C. 1051 note. 

84 Stat. 1232; 42 U.S.C. 3254c. 

84 Stat. 1284; 21 U.S.C. 801 note. 

84 Stat. 1389 (no U.S.C.). 

84 Stat. 1437; 16 U.S.C. 410s. 

84 Stat. 1473; 42 U.S.C. 2135. 

84 Stat. 1474; 42 U.S.C. 2232. 

84 Stat. 1572; 30 U.S.C. 1020. 

84 Stat. 1594. 1596, 1597; 29 U.S.C. 655. 

84 Stat. 1674; 15 U.S.C. 1471 note. 

84 Stat. 1679. 1696, 1699, 1702; 42 U.S.C. 

1857C-3. 1857f-5, 1957f-6c. 1857f-6e. 

84 Stat. 1778; 42 U.S.C. 1415 and note. 

84 Stat. 1941; 18 U.S.C. 713. 

84 Stat. 1949; 5 U.S.C. 5305. 

84 Stat. 1970; 16 U.S.C. 160a. 

84 Stat. 1975 ; 45 U.S.C. 662. 

Expenditure Control Act of 1968 (82 Stat. 
251), by section 5 of the Act of August 7, 
1969 (Public Law 91-53, 82 Stat. 252), 
and by sections 401(b)(2) (B) and 701 of 
the Tax Reform Act of 1969 (83 Stat. 
487) was published in the Federal Regis¬ 
ter (35 F.R. 18537). After consideration 
of all such relevant matter as w r as pre¬ 
sented by interested persons regarding 
the rules proposed, the amendment of 
the regulations as proposed is hereby 
adopted, subject to the changes set forth 
below: 

Paragraphs (a)(1), (b)(3), (d) (1) (i) 
and (2). (e) (1), and (i) of § 1.51-1, as 
set forth in paragraph 3 of the notice of 
proposed rule making, are revised. 

(Sec. 7805. Internal Revenue Code of 1954 
(68A Stat. 917; 26 U.S.C. 7805)) 

[seal] Randolph W. Thrower, 

Commissioner of Internal Revenue . 

Approved: March 12,1971. 

John S. Nolan, 

Acting Assistant Secretary of the 
Treasury. 


In order to conform the Income Tax 
Regulations (26 CFR Part 1) under sec¬ 
tions 11, 242(a), 821 (a) and (c), and 
826, of the Internal Revenue Code of 
1954 to sections 121, 123 (a) and <c), and 
201(d) of the Revenue Act of 1964 (78 
Stat. 19), and to section 401(b)(2)(B) 
of the Tax Reform Act of 1969 (83 Stat. 
602) and under sections 51 and 963 of 
the Code to sections 102 and 104(b) of 
the Revenue and Expenditure Control 
.Act of 1968 (82 Stat. 251), to section 5 
of the Act of August 7. 1969 (Public Law 
91-53, 82 Stat. 252). and to section 701 
of the Tax Reform Act of 1969 (83 Stat. 
487), such regulations are amended as 
follows: 

Paragraph 1. Section 1.11 is amended 
by revising section 11, and the historical 
note to read as follows: 

§1.11 Tax on^rporations. 

Sec. 11. Tax imposed —(a) Corporations in 
general. A tax is hereby Imposed for each tax¬ 
able year on the taxable Income of every cor¬ 
poration. The tax shall consist of a normal 
tax computed under subsection ib) and a 
surtax computed under subsection (c). 

(b) Normal tax. The normal tax is equal 
to the following percentage of the taxable 
income: 

(1) 30 percent, in the case of a taxable 
year beginning before January 1, 1964, and 

(2) 22 percent. In the case of a taxable 
year beginning after December 31. 1963. 

(c) Surtax . The surtax is equal to the fol¬ 
lowing percentage of the amount by which 
the taxable income exceeds the surtax exemp¬ 
tion for the taxable year: 

(1) 22 percent. In the case of a taxable year 
beginning before January 1, 1964, 

(2) 28 percent, in the case of a taxable 
year beginning after December 31, 1963, and 
before January 1, 1965, and 

(3) 26 percent. In the case of a taxable 
year beginning after December 31, 1964. 

(d) Surtax exemption. For purposes of this 
subtitle, the surtax exemption for any tax¬ 
able year Is $25,000, except that, with respect 
to a corporation to which section 1561 or 
1564 (relating to surtax exemptions in case 
of certain controlled corporations) applies 
for the taxable year, the surtax exemption for 
the taxable year is the amount determined 
under such section. 

(e) Exceptions. Subsection (a) shall not 
apply to a corporation subject to a tax Im¬ 
posed by— 

(1) Section 594 (relating to mutual sav¬ 
ings banks conducting life Insurance busi¬ 
ness) , 

(2) Subchapter L (sec. 801 and following, 
relating to insurance companies). 

(3) Subchapter M (sec. 851 and following, 
relating to regulated Investment companies 
and real estate Investment trusts). 

(f) Foreign corporations. In the case of a 
foreign corporation, the tax Imposed by sub¬ 
section (a) shall apply only as provided by 
section 882. 

(Sec. 11 as amended by sec. 2, Tax Rate Ex¬ 
tension Act 1955 (69 Stat. 114); sec: 2, Tax 
Rate Extension Act 1956 (70 Stat. 66); sec. 2. 
Tax Rate Extension Act 1957 (71 Stat. 9); 
sec. 2, Tax Rate Extension Act 1958 (72 Stat. 
259); sec. 2, Tax Rate Extension Act 1959 (73 
Stat. 157); sec. 201, Public Debt and Tax Rate 
Extension Act 1960 (74 Stat. 290); sec. 2. Tax 
Rate Extension Act 1961 (75 Stat. 193); sec. 2, 
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TABLE 2.—HEAD OF HOUSEHOLD 


if the adjusted 
tax Is: 

The tax 
is— 

If the adjusted 

tax is: 

The tax 

is- 

IX the adjusted 
tax is: 

Tile tax 
Is— 

At least 

But less 
than 

At least 

But less 
than 

At least 

But less 
than 

0 

$230 

0 

$700 

$740 

$18 

$1,420 

$1,460 

$36 

$230 

250 

$1 

740 

780 

10 

1,460 

1,500 

37 

280 

270 

2 

780 

820 

20 

1,600 

1,540 

38 

270 

290 

3 

820 

860 

21 

1 , M0 

1,580 

39 

290 

310 

4 

860 

900 

22 

1,580 

1,620 

40 

310 

330 

5 

000 

MO 

23 

1,620 

1,660 

41 

330 

350 

6 

940 

980 

24 

1,060 

1,700 

42 

350 

370 

7 

080 

1,020 

25 

1,700 

1,740 

43 

370 

3'.«) 

8 

1,020 

1,060 

20 

1,740 

1,780 

44 

390 

410 

9 

1.060 

1,100 

27 

1,780 

1.820 

45 

410 

430 

10 

1.100 

1,140 

28 

1,820 

1,860 

46 

430 

460 

11 

1,140 

1,180 

29 

1.860 

1,900 

47 

1 .,i) 

son 

12 

1.180 

1,220 

30 

1,900 

1,940 

48 

&00 

540 

13 

1.220 

1,200 

31 

1,940 

1,980 

49 

M0 

580 

14 

1,200 

1,300 

32 

1.980 

2.020 

50 

580 

620 

- 15 

1,300 

1,340 

33 

2,020 and over. 2.5% of the 

620 

660 

16 

1,340 

1,380 

34 

adjusted tax. 


660 

700 

17 

1,380 

1,420 

35 





TABLE 3.—MARRIED PERSONS OR SURVIVING SPOUSE FILING JOINT RETURN 


IX the adjusted 
tax is: 

The tax 
is- 

If the adjusted 
tax is: 

• The tax 
is- 

If the adjusted 
tax is: 

• The tax 
is— 

At least 

Butjess 

than 

At least 

But less 
than 

At least 

But less 
than 

0 

$300 

0 

$700 

$740 

$18 

$1,420 

$1,460 

$30 

$300 

320 

$1 

740 

780 

19 

1,460 

1,600 

37 

320 

340 

2 

780 

820 

20 

1,500 

1,540 

38 

340 

360 

3 

820 

860 

21 

1,540 

1,580 

39 

360 

380 

4 

860 

900 

22 

1.580 

1,620 

40 

380 

400 

5 

000 

940 

23 

1,620 

1,660 

41 

400 

420 

6 

‘.*40 

980 

24 

1,660 

1,700 

42 

420 

440 

7 

980 

1,020 

25 

1,700 

1,740 

43 

440 

460 

8 

1,020 

1,060 

26 

1,740 

1,780 

44 

460 

480 

U 

1,060 

1,100 

27 

1,780 

1.820 

45 

480 

500 

10 

1,100 

1,140 

28 

1.820 

1.860 

46 

500 

520 

11 

1,140 

1,180 

29 

1.860 

1,900 

47 

620 

M0 

12 

1,180 

1,220 

30 

1,900 

1,940 

48 

MO 

560 

13 

1,220 

1,260 

31 

1.940 

1,980 

49 

560 

580 

14 

1,200 

1,300 

32 

1,980 

2.020 

50 

680 

620 

15 

1,300 

1,340 

33 

2,020 and over, 2.5% of the 

620 

600 

16 

1.340 

1,380 

34 

adjusted tax. 


660 

700 

17 

1,880 

1,420 

35 





(B) Other persons. In addition to the 
other taxes Imposed by this chapter, there Is 
hereby Imposed on the income of every 
corporation, and on the income of every 
estate and trust, whose taxable year is the 
calendar year, a tax equal to the percent of 
the adjusted tax (as defined in subsection 

(b)) for the taxable year specified in the 
following table: 


Percent 


Calendar year Estates and Corporations 

trusts 


1068 . 7.5 10.0 

I960 . 10.0 10.0 

1070 . 2. 5 2.5 


(2) Fiscal and short taxable years —(A) 
In general. In addition to the other taxes 
Imposed by this chapter and except as pro¬ 
vided in subparagraph (B), in the case of 
taxable years ending on or after the effec¬ 
tive date of the surcharge and beginning 
before July 1, 1970, there is hereby imposed 
on the income of every person whose taxable 
year is other than the calendar year, a tax 
equal to— 

(i) 10 percent of the adjusted tax for the 
taxable year, multiplied by 

(ii) A fraction, the numerator of which is 
the sum of the number of days in the 
taxable year occurring on or after the effec¬ 
tive date of the surcharge and before Jan¬ 
uary 1, 1970, plus one-half times the num¬ 
ber of days in the taxable year occurring 
after December 31, 1969, and before July 1, 


1970, and the denominator of which is the 
number oT days in the entire taxable year. 

(B) Limitation. In the case of— 

(i) A husband and wife (or surviving 
spouse) who file a Joint return under sec¬ 
tion 6013 and whose adjusted tax for the 
taxable year is less than $580, 

(ii) An individual who is a head of a 
household to whom section 1(b) applies and 
whose adjusted tax for the taxable year Is 
less than $440, and 

(iii) Any other Individual (other than an 
estate or trust) whose adjusted tax for the 
taxable year is less than $290, 

the tax Imposed by subparagraph (A) shall 
not be greater than an amount equal to 
twice the tax which would be Imposed by 
subparagraph (A) if the tax were Imposed 
on the amount by which the adjusted tax 
exceeds $290, $220, or $145, respectively. 

(C) Effective date defined. For purposes 
of subparagraph (A), the term "effective 
date of the surcharge” means— 

(i) January 1, 1968, in the case of a cor¬ 
poration, and 

(ii) April 1, 1968. in the case of any other 
taxpayer. 

(b) Adjusted tax defined. For purposes 
of this section, the term "adjusted tax” 
means, with respect to any taxable year, 
the tax imposed by this chapter for such 
taxable year, determined without regard 
to— 

(1) The taxes imposed by this section, 
section 56, section 871(a). and section 881; 
and 

(2) Any increases in tax under section 
47(a) (relating to certain dispositions, etc., 


of section 38 property) or section 614(c) <4> 
(C) (relating to increase in tax for deduc¬ 
tions under section 615(a) prior to 
aggregation), 

and reduced by an amount equal to the 
amount of any credit which would bo al¬ 
lowable under section 37 (relating to retire¬ 
ment income) if no tax were imposed by 
this section for such taxable year. 

(c) Estimated tax. For purposes of ap¬ 
plying the provisions of this title with re¬ 
spect to declarations, amended declarations 
and payments of estimated tax the time pre¬ 
scribed for filing or payment of which is on 
or after— 

(1) In the case of an individual, Septem¬ 
ber 15, 1968, or 

(2) In the case of a corporation, June 15 
1968, 

sections 6654(d)(1) and 6655(d)(1) shall 
not apply with respect to any taxable yeaj 
for which a tax is Imposed by this section 

(d) Western Hemisphere trade corpora¬ 
tions and dividends on certain preferred 
stock. In computing, for a taxable year of a 
corporation, the fraction described in— 

(1) Section 244(a)(2), relating to deduc¬ 
tion with respect to dividends received on the 
preferred stock of a public utility. 

(2) Section 247(a)(2), relating to deduc¬ 
tion with respect to certain dividends paid by 
a public utility, or 

(3) Section 922(2), relating to special 
deduction for Western Hemisphere trade 
corporations, 

the denominator shall, under regulations 
prescribed by the Secretary or his delegate, 
be increased to reflect the rate at which tax 
is imposed under subsection (a) for such 
taxable year. 

(e) Shareholders of regulated investment 
companies. In computing the amount of tax 
deemed paid under section 852(b) (3) (D) (il) 
and the adjustment to basis described in 
section 852(b) (3) (D) (iii), the percentages 
set forth therein shall be adjusted under 
regulations prescribed by the Secretary or his 
delegate to reflect the rate at which tax is 
imposed under subsection (a). 

(f) Special rule. For purposes of this title, 
to the extent the tax imposed by this sec¬ 
tion is attributable (under regulations pre¬ 
scribed by the Secretary or his delegate) to 
a tax imposed by another section of this 
chapter, such tax shall be deemed to be im¬ 
posed by such other section. 

(Sec. 51 as added by sec. 102, Revenue and 
Expenditure Control Act 1968 (82 Stat. 251); 
as amended by sec. 6, Act of Aug. 7. 1969 
(Public Law 91-53, 82 Stat. 252); sec. 701, 
Tax Reform Act 1969 (83 Stat. 657) J 

§1.51—1 Imposition of surcharge. 

(a) Introduction —(1) Scope of sec¬ 
tion. In addition to the other taxes im¬ 
posed under chapter 1 of the Code, 
section 51 imposes a surcharge on the 
income of individuals, estates and trusts 
and corporations. The tax imposed by 
tliis section constitutes a Federal income 
tax. Thus, for example, for purposes of 
sections275(a) ( 1 ). 535 (b)( 1 ). 545(b) (1>. 
and 556(b) (1), the term “Federal income 
tax'* used therein includes the proper 
amount of the surcharge. 

(2) Taxable years affected. The sur¬ 
charge is applicable with respect to tax¬ 
payers other than corporations for tax¬ 
able years ending after March 31, 1968. 
and beginning before July 1, 1970. and 
with respect to corporations for taxable 
years ending after December 31, 19b., 
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and beginning before July 1. 1970. For 
purposes of this section, the term, “effec¬ 
tive date of the surcharge” for taxpayers 
other than corporations is April 1, 1968, 
and for corporations is January 1. 1968. 
Although the effective date for a tax¬ 
payer other than a corporation is April 1, 
1963, the adjusted tax of a taxpayer 
whose taxable year ends after March 31, 
1968. includes the tax (with certain ad¬ 
justments described in paragraph (c) of 
this section) for the entire taxable year. 
For example, the adjusted tax of a tax¬ 
payer whose taxable year is the calendar 
year 1968. will include the tax on such 
taxpayer’s taxable income for his entire 
calendar year 1968. The surcharge is not 
applicable with respect to a taxable year 
beginning after June 39,1970. 

(b) Computation of surcharge for cal¬ 
endar years— 1 1) Individuals. The sur¬ 
charge imposed on individuals whose tax¬ 
able year is the calendar year is deter¬ 
mined in accordance with the applicable 
table contained in section 51(a)(1)(A). 

(2) Other persons. The surcharge on 
the income of corporations and estates 
and trusts whose taxable year is the cal¬ 
endar year is determined in accordance 
with the table contained in section 
51(a)(1)(B). 

(3) Special rules for computation of 
surcharge . A limitation on the amount of 
tax imposed by chapter 1 of the Code 
which is determined with reference to tax 
rates applicable to prior taxable years, 
as, for example, the limitations pre¬ 
scribed in sections 481, 668, 1341, 1342, 
and 1383, shall be applied after the com¬ 
putation of tax including the surcharge 
(determined without regard to such lim¬ 
itation). For example, under section 481 
(a) if an individual changes his method 
of accounting certain adjustments must 
be made to his income. However, an in¬ 
crease in tax as a result of such adjust¬ 
ment (the “basic” increase) is limited by 
section 481(b) to the increase that would 
have resulted if the adjustment had been 
spread out and added ratably to the tax¬ 
able income over the year in question and 
tlie 2 preceding years. In such cases the 
basic increase under section 481(a) will 
be computed with the surcharge if the 
change in accounting is taken into ac¬ 
count in a surcharge year. However, the 
limitation in section 481(b) will be com¬ 
puted as follows: The amount of tax on 
the income (including the ratable por¬ 
tion of the adjustment) in any surcharge 
year will be figured by taking the sur¬ 
charge into account; however, the 
amount of tax on the incomes (including 
the ratable portion of the adjustment) 
in any nonsurcharge year will be figured 
only under regular rates (i.e., without the 
surcharge). 

(4) Illustration of principles. The pro¬ 
visions of subparagraph (3) of this para¬ 
graph may be illustrated by the following 

examples: 


Example, (a) A. an Individual filing a Join 
return whose taxable year is a calendar yea 
c anged his method of accounting for th 
catem toye ar 1968. The change resulted 1. 
, adjustment under section 481(a) requir 
lncrease in A’s taxable lncom 
lor 1968. Prior to the adjustment A’s taxabl 


income for 1968 was $20,000. In order to apply 
section 481(b)(1) it is determined that A’s 
taxable Income for 1967 and 1966 was $14,000 
and $12,000 respectively. and A’s tax liability 
lor 1967 and 1966 was $2,760 and $2,260 re¬ 
spectively. Under section 481(a) taxable In¬ 
come ia increased from $20,000 to $26,000. 
Assume the tax computed without regard 
to the surcharge on $20,000 is $4,380 and on 
$26,000 is $6,380. Assume that the amount of 
surcharge on an adjusted tax of $4,380 and 
$6,380 is $328.50 and $478.50, respectively. 

(b) Under section 481(b)(1) A’s 1968 tax 

attributable to the $6,000 increase in A’s 1968 
taxable income shall not be greater than the 
aggregate increase in taxes for 1968, 1967. and 
1966 If $2,000 (& of $6,000) were added to 
$20,000 taxable income for 1968, $14,000 tax¬ 
able Income for 1967 and $12,000 taxable in¬ 
come for 1966. Under subparagraph (3) of 
this paragraph. A's 1968 tax attributable to 
the $6,000 increase for purposes of applying 
section 481(b)(1) Is determined after com¬ 
putation of the surcharge for 1908. A’s 1968 
tax (Including surcharge) on $20,000 is 
$4,708.50 ($4,380-{-$328.50) ; and on $26,000 
is $6,858.50 ($6,380 + $478.50). Therefore, A’s 
1968 tax (including surcharge) attributable 
to such increase is $2,150 ($6,858.50 — 

$4,708.50). 

(c) For purposes of applying section 481 
(b)(1) the aggregate increase in taxes (In¬ 
cluding surcharge) for 1968, 1967, and I960 
resulting from a $2,000 increase in the tax¬ 
able income for each year is computed as 
follows: 


1968 1967 1966 


(1) Taxable Income before 
adjustment ._. 

$20,000.00 

$14,000 

$12,000 

(2) Taxable income with 

adjustment (item (1) 
pins $2,000). 

(3) Tax w ithout surcharKe 

after adjustment (tax ou 
Item (2)). 

22 ,000.00 

16,000 

14,000 

5,020.00 

3,200 

2,700 

(4) 1968 surcharge after 
adjustment (7.5% of 
line 3). 

376.50 


(5) Tax with surcharge 
after adjustment (items 

<3)-M4)5. 

5,396.50 

3,260 

2,760 

(6) Tax (with surcharge 
included for 1968) before 
adjustment,. — 

4,708.50 

2,760 

2,260 

(7) Increase in tax (with 
surcharge for 19(58) 
attributable to adjust¬ 
ment (item (8) minus 

item (6)). 

688.00 

500 

500 


(8) Total increase in taxes 
(including surcharge) 
lor 1968, 1907, and 1966 

($661H-$5OOf$5O0>... 1,688 


(d) Since this increase In tax of $1,688 is 
less than the increase In tax attributable to 
the inclusion of the entire adjustment of 
$6,000 in A's 1968 taxable Income ($2,150), 
the limitation provided by section 481(b) (1) 
applies and the total tax (including sur¬ 
charge) for 1968 if section 481(b)(2) does 
not apply Is determined as follows: 

(1) Tax (including surcharge) on 


$20,000 . 4, 708. 50 

(2) Increase as limited by section 

481(b)(1). 1,688.00 

(3) Total tax (including sur¬ 
charge) for 1968- 6,396.50 


(c) Adjusted tax — (1) In general. The 
term “adjusted tax” means, with respect 
to any taxable year, the tax imposed by 


chapter 1 of the Code (other than the 
surcharge imposed by section 51) in¬ 
cluding the tax imposed by section 1201 
(relating to the alternative tax for capi¬ 
tal gains) for such taxable year, deter¬ 
mined without regard to, 

(1) The tax imposed by section 871(a) 
(relating to tax on income of nonresident 
aliens not connected with UJ5. business), 

(ii) The tax imposed by section 881 
(relating to tax on income of foreign 
corporations not connected with U.S. 
business), 

(iii) The tax imposed by section 56 
(relating to minimum tax for tax 
preferences), 

(iv) Any increase in tax under section 
47(a) (relating to certain dispositions, 
etc., of section 38 property), 

(v) Any increase in tax under section 
614(c) (4) (C) (relating to special rules 
as to operating mineral interests in 
mines in connection with section 615(a) 
prior to aggregation), and 

(vi) The limitations on tax referred to 
in paragraph (b) (3) of this section, 

and reduced as provided in subparagraph 
(2) of this subparagraph by the credit 
allowable under section 37 (relating to 
retirement income). In the computation 
of the adjusted tax, the alternative tax 
imposed by section 1201 is determined 
and included in adjusted tax without 
taking the surcharge into account. Simi¬ 
larly, the alternative tax determined 
under sections 594, 802(a)(2), 821(c), 
and 1304(e)(2) shall be included in ad¬ 
justed tax, without taking the surcharge 
into account in such computation. In 
computing the surcharge, the surcharge 
percentage contained in the applicable 
tables is applied against the entire 
amount of adjusted tax, including the 
amount attributable to the alternative 
tax. 

(2) Application of tax credits. Under 
section 51 adjusted tax is determined 
before all credits against tax, except the 
retirement income credit under sec¬ 
tion 37. In making the computation of 
the retirement income credit for pur¬ 
poses only of determining adjusted tax, 
the limitation contained in section 37(a) 
is determined without taking the sur¬ 
charge into account. After the determi¬ 
nation of the adjusted tax, the taxpayer’s 
total tax liability, including the sur¬ 
charge, may be offset by credits to which 
the taxpayer is entitled, including the re¬ 
tirement income credit (determined after 
taking the surcharge into account). In 
the determination of other credits simi¬ 
larly limited by the amount of tax im¬ 
posed under chapter 1 of the Code, as, for 
example, the credit allowed under sec¬ 
tion 46, relating to credits on invest¬ 
ments in certain depreciable property, 
the amount of tax upon which such limi¬ 
tation is based shall include the tax 
surcharge. 

(d) Computation of tax surcharge for 
fiscal and short taxable years —( 1 ) In 
general. (1) The tax surcharge attribut¬ 
able to the fiscal year or short taxable 
year of a corporation or of an estate or 
trust, and, except as limited by subpara¬ 
graph (4) of this paragraph, of any in¬ 
dividual (other than an estate or trust), 
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is determined in accordance with section 
51(a) (2). Under section 51(a) (2) in the 
case of taxable years ending on or after 
the effective date of the surcharge (as 
defined in paragraph (a)(2) of this sec¬ 
tion) and beginning before July 1, 1970, 
the surcharge is determined by multiply¬ 
ing 10 percent of the adjusted tax for the 
taxable year by a fraction (hereinafter 
described as the proration fraction), the 
numerator of which is the sum of the 
number of days, if any, in the taxable 
year occurring on and after the effective 
date of the surcharge and before Janu¬ 
ary 1, 1970, plus one-half times the num¬ 
ber of days, if any, in the taxable year 
occurring after December 31, 1969, and 
before July 1, 1970, and the denominator 
of which is the number of days in the en¬ 
tire taxable year. Section 21, relating to 
computation of tax in years where there 
is a change in rates, is not applicable to 
the increase in tax attributable to the 
surcharge. 

(ii) The following examples illustrate 
the application of subdivision (i) of this 
subparagraph: 

Example (1). A, a single Individual (other 
than a surviving spouse or head of house¬ 
hold ) reports his Income on a July 1 through 
June 30 fiscal year. For the period of July 1, 
1967, through June 30, 1968, A’s adjusted tax 
is $36,600. Since A’s taxable year is a fiscal 
year, A computes his tax surcharge by use of 
the proration fraction. Therefore, A’s tax sur¬ 
charge for fiscal year 1968 is $910 determined 
by multiplying $3,660 (10 percent of $36,600) 
by a fraction, the numerator of which is 91 
(the number of days in the taxable year oc¬ 
curring on and after April 1, 1968, the effec¬ 
tive date of the surcharge for Individuals, and 
before January 1, 1970) and the denominator 
of which is 366 (the number of days in his 
entire taxable year) 

(*3.660 x”) 

Exaviple (2). Assume the same facts in 
example (1) except that the facts are with 
respect to A’s fiscal year ending June 30, 1969. 
Since the entire flsca. year begins after the 
effective date of the surcharge (Apr. 1, 1968) 
and is before January 1, 1970, A’s surcharge 
is $3,660 (10 percent of $36,600). 

Example (3). B, a single Individual (other 
than a surviving spouse or head of house¬ 
hold) reports his income on a July 1 through 
June 30 fiscal year. For the period of July 1, 
1969 through June 30, 1970, B \ adjusted tax 
is $36,500. Since B’s taxable year is a fiscal 
year, B computes his tax surcharge by use 
of the proratlon fraction, the numerator of 
which is 274.5, which is the sum of 184, the 
number of days in the taxable year occurring 
after April 1, 1968. and before January 1, 
1970; and one-half of 181, the number of 
days in the taxable year occurring after De¬ 
cember wl, 1969 and before July 1. 1970 



Therefore, B’s tax surcharge for the fiscal 
year ending in 1970 is $2,745, determined by 
multiplying $3,650 (10 percent of $36,500) 
by a fraction, the numerator of which is 274.5 
and the denominator of which is 365 (the 
number of days in B’s entire taxable year) 

(*3.850 X ^-) 

(2) Short taxable year because of 
death of spouse. If a husband and wife 
have different taxable years solely be¬ 


cause of the death of a spouse, and both 
would have had the calendar year or the 
same fiscal year as the taxable year but 
for such death, and if a joint return is 
filed with respect to the taxable years of 
each, then for purposes of the computa¬ 
tion of the tax surcharge on the joint 
return the taxable years of both spouses 
shall be treated as the calendar year, or 
the fiscal year, as the case may be. In 
such a case the rules contained in sec¬ 
tion 6013(c), relating to the treatment 
of a joint return after the death of either 
spouse, shall apply. Accordingly, if H dies 
on August 30, 1968, and a joint return is 
filed on April 15, 1969, for the short tax¬ 
able year of H, January 1 through Au¬ 
gust 30, and the calendar year of his 
wife, W, their surcharge will be com¬ 
puted in the manner prescribed in Table 
3. section 15(a)(1)(A), based upon W’s 
calendar year. 

(3) Short taxable year due to changes 
of accounting period, (i) In the case of 
a return for a short period due to change 
of annual accounting period, the com¬ 
putation under section 443(b)(1) shall 
be made to determine the adjusted tax 
and not to determine the surcharge. In 
such case, the proration fraction pre¬ 
scribed in section 51(a) (2) is applicable 
after the determination of tax (without 
regard to the surcharge) for the short 
period under section 443(b). Therefore, 
if the taxpayer elects to utilize the excep¬ 
tion provided in paragraph (2) of section 
443(b), the greater of the amount under 
clause (i) or (ii) of subparagraph (A) 
of such paragraph is determined without 
taking the surcharge into account, and 
such amount is then used as a basis for 
determining the adjusted tax for pur¬ 
poses of computing the surcharge. 

(ii) The application of this subpara¬ 
graph is illustrated by the following 
example: 

Example, (a) A and B, individuals filing 
a Joint return, have been granted permission 
under section 442 to change their annual ac¬ 
counting period. They file a return for the 
short period of 7 months ending May 31, 
1968. Assume that A and B have properly 
annualized their taxable income and credits 
for the short period (Nov. 1, 1967. through 
May 31, 1968) and such annualized taxable 
income and credits is as follows; 


Taxable Income_$12, 000 

Retirement Income credit_ 340 

Other allowable credits_ 1,200 

(b) A and B’s tax before surcharge is as 
follows: 

Tax on $12.000_ $2, 260 

Less: Retirement Income 

credit_ $340 

Other credits.- 1,200 1,540 


Tax for annualized period_ 720 


Tax for 7 month period (MiX $720)- 420 

(c) A and B’s tax surcharge is computed 
as follows: 

Tax determined under section 

443 _ $420 

Add: Credits other than retirement 

income credit (Mi X $1,200) - 700 


Adjusted tax_1,120 

Tax Surcharge (o^uX 10% x $1,120) 32. 08 

(d) A and B’s total tax ($420-{- 
32.08) ..- 452.08 


(4) Limitation on surcharge attribut¬ 
able to individuals with fiscal or short 
taxable years. With respect to individuals 
with fiscal or short taxable years— 

(i) Joint return. In the case of a hus¬ 
band and wife (or surviving spouse) who 
file a joint return under section 6013 
and whose adjusted tax for the taxable 
year is less than $580, the surcharge shall 
not exceed twice the surcharge which 
would be determined under section 51 <a) 
(2) (A) if the surcharge were imposed 
on the amount by which the adjusted 
tax exceeds $290. 

(ii) Head of household. In the case 
of an individual who is a head of house¬ 
hold to whom section 1(b) applies and 
whose adjusted tax for the taxable year 
is less than $440, the surcharge shall not 
exceed twice the surcharge which would 
be determined under section 51(a)(2) 
(A) if the surcharge were imposed on 
the amount by which the adjusted tax 
exceeds $220. 

(iii) Other individuals. In the case of 
an individual other than an individual 
referred to in subdivision (i) or (ii) of 
this subparagraph (but not including an 
estate or trust) whose adjusted tax for 
the taxable year is less than $290, the 
surcharge shall not exceed twice the sur¬ 
charge which would be determined under 
section 51(a)(2)(A) if the surcharge 
were imposed on the amount by which 
the adjusted tax exceeds $145. 

(iv) Illustration. The provisions of 
tills subparagraph may be illustrated by 
the following example: 

Example: A and B file a joint return for 
the fiscal year July 1, 1967, through June 30. 
1968. Their adjusted tax is $500. Since their 
adjusted tax is less than $580, the amount 
of the surcharge is limited as provided In 
subdivision (i) of this subparagraph. The 
limitation is computed as follows: 


Adjusted tax_ $500 

Less: Limitation amount for tax¬ 
payers filing Joint returns..-- 290 

Balance against which twice the 
surcharge rate is applied- 210 

Amount of surcharge before limi¬ 
tation / 91 \ 

(*500X10%Xj 6 g ) - 12 43 

Amount of surcharge as limited 

($210X10% Xg 9 6 gX2^- 10 « 


(e) Western Hemisphere trade corpo¬ 
rations and dividends on certain stock. 
(1) Section 244(a)(2) (relating to de¬ 
ductions with respect to dividends re¬ 
ceived on the preferred stock of a public 
utility), section 247(a)(2) (relating to 
deduction with respect to certain divi¬ 
dends paid by a public utility) and sec¬ 
tion 922(2) (relating to special deduction 
for Western Hemisphere trade corpora¬ 
tions) provide deductions which are 
computed, in part, by multiplying the 
dividends received or paid in the case of 
sections 244(a)(2) and 247(a)(2), ana 
taxable income in the case of section 
922(2), by a fraction, the numerator of 
which is 14 percent, and the denominator 
of which is that percentage which equals 
the sum of the normal tax rate pre¬ 
scribed in section 11(b) and the surtax 
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rate prescribed in section 11(0, for the 
taxable year, for example, 48 percent for 
1968 and 1969. In order to reflect the 
imposition of the tax surcharge in the 
dttermination of these deductions, sec¬ 
tion 51 (d) provides that the denominator 
of such fractions must be increased to 
reflect the rate at which the surcharge is 
imposed. Under this provision, in the 
case of a corporation whose taxable year 
is a calendar year, the denominator is 
increased from 48 percent to 52.8 per¬ 
cent for 1968 and 1969, and from 48 per¬ 
cent to 49.2 percent for 1970. In the case 
of a corporation whose taxable year is 
other than a calendar year, the fraction 
prescribed in each section is adjusted by 
adding to the denominator of such frac¬ 
tion the product of 4.8 percent (10 per¬ 
cent of 48 percent) multiplied by a sur¬ 
charge proration fraction, the numerator 
of which is the sum of the number of 
days, if any, in the taxable year occurring 
on and after January 1, 1968, and before 
January 1, 1970, plus one-half times the 
number of days, if any, in the taxable 
year occurring after December 31, 1969 
and before July 1, 1970, and the de¬ 
nominator of which is the number of 
days in the entire taxable year. 

(2) The application of this paragraph 
is illustrated by the following examples: 

Example (1). A, a calendar year corpora¬ 
tion eligible for the deduction under section 
244 (relating to dividends received on cer¬ 
tain preferred stock), receives dividends in 
1968 of $10,000 from Corporation B. a public 
utility corporation which is subject to taxa¬ 
tion under chapter 1 of the Code, and with 
respect to which the deduction provided 
under section 247 is allowable with respect 
to these dividends. The deduction allowable 
under section 244 for the calendar year 1968 
with respect to these dividends is $6,246.21, 
computed as follows: 

Dividends received on preferred 

stock - -$10,000.00 


Less: The product of such divi¬ 
dends and the fraction speci¬ 
fied in section 244(a)(2) ad¬ 
justed to reflect surcharge 
($10,000X14/52.8) _ 2,651.52 

Amount subject to 85 percent de¬ 
duction __ 7 , 348 . 48 

Deduction allowable under sec¬ 
tion 244 (85 percent of 

$7348.48) _ 6,246.21 


Example (2). (a) Corporation W which 
qualifies as a Western Hemisphere trade 
corporation has taxable income for the fiscal 
year February 1, 1967, through January 31, 
1968 (without taking the special deduction 
* lowe<1 under section 922 into account) of 
♦178.688. The number of days in W’s taxable 
year occurring on and after January 1, 1968, 
s 31 • The number of days in the entire 
taxable year is 365. 

(b) The denominator of the fraction re¬ 
ferred to in section 922(2) used In comput¬ 
ing the special deduction is increased from 
follows percent, computed as 


rj . _ Percent 

Product of 4.8 percent and sur¬ 
charge prorat Ion fraction (4.8% 

Snm 3 ‘ /3 ! 5) . 0.40767 

UI P °* 48 percent and product 
(48% +0.40767% ). 48.40767 

J«> Corporation W's special deduction 
under section 922 Is $51,100. which Is the 


product of W’s taxable Income (computed 
without the deduction) ($176,688) and the 
fraction referred to in section 922(2) ad¬ 
justed to reflect the surcharge (14%/ 
48.40767%) computed as follows: 


i ($176,688) 
(48.40767%) 


$51,100. 


(f) Shareholders of regulated invest- 
ment companies —(1) In general. Sec¬ 
tion 852 requires, generally, that share¬ 
holders of regulated investment com¬ 
panies include in their income their 
designated share of undistributed long¬ 
term capital gain. Under section 852(b) 
(3) (D) (ii) a shareholder is deemed to 
have paid his share of the tax required 
to be paid by the company under section 
852(b) (3) (A) on such gain. Prior to 
the amendment of section 852 by the 
Tax Reform Act of 1969, which amend¬ 
ments were effective for taxable years 
beginning after December 31. 1969, sec¬ 
tion 852(b)(3)(A) expressly referred to 
a 25 percentage figure. For taxable years 
beginning after December 31, 1969, sec¬ 
tion 852(b)(3)(A), as amended by the 
Act. no longer refers to a specific per¬ 
centage figure. Under section 852(b) (3) 
(D) (iii) the basis of the shareholder's 
shares is correspondingly increased with 
respect to his share of the capital gain 
on which he is deemed to have paid tax. 

(2) Adjustment for calendar year com¬ 
pany —U) Calendar years 1968 and 1969. 
In the case of a regulated investment 
company whose taxable year is a calen¬ 
dar year, the tax of 25 percent deemed 
paid, under former section 852(b) (3) (D) 
(ii), by a shareholder of a regulated in¬ 
vestment company is increased by 2.5 
percent (10 percent of 25 percent) from 
25 percent to 27.5 percent. A correspond¬ 
ing adjustment must also be made in 
the percentage figure used to increase 
adjusted basis of the shares of the reg¬ 
ulated investment company in the hands 
of the shareholder. Therefore, the appli¬ 
cable percentage figure is decreased 
from 75 percent to 72.5 percent (75 
percent less 2.5 percent). 

(ii) Calendar year 1970. The taxes 
deemed paid by a shareholder of a regu¬ 
lated investment company under section 
852(b) (3) (D) (ii) include the surcharge. 
This has the effect of increasing the per¬ 
centage figures of 25 percent and 28 per¬ 
cent, referred to in section 1201(a), to, 
respectively, 25.625 percent (25 percent 
plus .625 percent (the product of 2.5 per¬ 
cent of 25 percent)) and 28.7 percent (28 
percent plus 0.7 percent (the product of 
2.5 percent of 28 percent)). A corre¬ 
sponding adjustment for 1970 must also 
be made in the percentage figures pre¬ 
scribed under section 852(b) (3) (D) (iii) 
used to increase adjusted basis of the 
shares of the shareholder. Therefore, the 
percentages applicable in section 852(b) 
(3) (D) (iii) are decreased from 75 per¬ 
cent to 74.375 percent (75 percent less 
0.625 percent (the product of 2.5 percent 
of 25 percent)) and from 72 percent 
to 71.3 percent (72 percent less 0.7 per¬ 
cent (the product of 2.5 percent of 28 
percent)) for calendar year 1970. 

(3) Adjustment for a fiscal or short 
taxable year —(i) Taxable years ending 
prior to January l t 1970 . In the case of 
a corporation with a taxable year which 


is other than a calendar year and which 
ends prior to January 1, 1970. the tax of 
25 percent deemed paid by a shareholder 
of a regulated investment company is in¬ 
creased by the product of 2.5 percent (10 
percent of 25 percent) times a surcharge 
pro ration fraction, the numerator of 
which is the sum of the number of days 
in the taxable year of the regulated in¬ 
vestment company occurring on and 
after Januapr 1, 1968, and the denomi¬ 
nator of which is the number of days in 
the entire taxable year. The percentage 
figure of 75 percent used to increase ad¬ 
justed basis of the shares of the regulated 
investment company in the hands of the 
shareholder is correspondingly decreased. 

(ii) Taxable years ending after Decem¬ 
ber 31.1969. In the case of taxable years, 
other than the calendar year, beginning 
in 1969 and ending in 1970, in applying 
section 852(b) (3) (D) (ii) each share¬ 
holder shall be deemed to have paid a tax 
on certain capital gains imposed upon 
the investment company by section 852 
(b)(3)(A) which amoiint shall include 
the amount of surcharge attributable 
thereto. Since the rate of tax under sec¬ 
tion 852(b)(3)(A) (without regard to 
the surcharge) has changed, with the 
effective date of change being January 1, 
1970, the rules of section 21 (relating to 
the effect of such changes) shall be ap¬ 
plied in computing the adjusted tax of 
the company. After the adjusted tax is 
so computed, the surcharge attributable 
thereto shall be determined under sec¬ 
tion 51(a) (2) (A) of the Code and para¬ 
graph (d) of this section. Similarly, a 
corresponding adjustment to the basis 
under section 852(b) (3) (D) (iii) shall be 
made. 

(iii) Subdivisions (i) and <ii) of this 
subparagraph may be illustrated by the 
following examples. Assume that all 
computations are carried out to sufficient 
accuracy: 


Example (1). (a) R, a regulated invest¬ 
ment oompany as defined in section 851, has 
a fiscal taxable year from AprU 1, 1967, 
through March 31, 1968. The number of 
days in R’s taxable year occurring on or 
after January 1. 1968. is 91. The number of 
days in the entire taxable year Is 366. 

(b) The percentage figure (25 percent be¬ 
fore adjustment) referred to in former sec¬ 
tion 852(b)(3)(A) and, by cross reference, 
in section 852(b) (3) (D)(U) applicable to R 
must be increased to 25.622 percent, com¬ 
puted as follows: 


(2.5%) X (91) 

366 + 


25% =25.622% 


(c) The percentage figure (75 percent 
prior to adjustment) referred to in former 
section 852(b) (3) (D) (ill) must be decreased 
to 74.378 percent, computed as follows: 


(2.5%) X (91) 
75%-36Q 


= 74.378% 


Example (2). (a) R, a regulated invest¬ 
ment company as defined In section 851. has 
a fiscal taxable year from July 1. 1969, 
through June 30, 1970. The amount of un¬ 
distributed long-term capital gains, during 
such taxable year of R. Is $55,000. There are 
no short-term capital losses and no deduc¬ 
tions for dividends paid (as defined in sec¬ 
tion 561) . The total amount of undistributed 
subsection (d) gain (as defined In section 
1201(d)) Is $50,000. The number of days in 
R’s taxable year occurring before January 1, 
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1970, Is 184. The number of days In R’s tax¬ 
able year occurring after December 31, 1969, 
is 181. One-half of the number of days in R’s 
taxable year occurring after December 31, 
1969, and before July 1, 1970, Is 90.5. The 
total number of days In R’s taxable year is 
365. 

(b) Adjusted tax is $13,824.39, computed as 
follows: 

(1) First tentative tax is $6,931.51 

/ 184 \ 

( (25% X$55,000) X 365 ) 

(2) Second tentative tax is $6,892.88 

( I (25% X $50,000) + (28% X *5,000) 1 X 355 ) 

(3) The sum of first tentative tax and sec¬ 
ond tentative tax is $13,824.39 ($6,931.51 + 
$6,892.88). 

(c) The amount of surcharge Is $1,039.67, 
computed as follows: 

184+90.5 

(10% X $13,824.39) x —^ = $1,039.67 

(g) Determinations of substractions 
from policyholders surplus account of 
life insurance company. Section 815(c) 
(3) (B) provides that there shall be sub¬ 
tracted from the policyholder's surplus 
account the amount (determined with¬ 
out regard to section 802(a)(3)) by 
which the tax imposed for the taxable 
year by section 802(a) is increased by 
reason of section 802(b)(3). Section 
1.815-4 provides a formula to be used to 
determine the amount of the subtraction 
referred to in section 815(c) (3). In order 
to take the surcharge into account the 
numerator (referred to in § 1.815-4 (c) 
(2) (iii) (b)) and the denominators con¬ 
tained in such formulas shall be de¬ 
creased to reflect the surcharge percent¬ 
age. For example, § 1.815-4(c) (2) (i), 
which applies, in general, when a com¬ 
pany’s life insurance company taxable 
income exceeds $25,000, provides that the 
amount subtracted from the policyhold¬ 
ers surplus account shall be determined 
by multiplying the amount treated as 
distributed out of such account by a 
ratio, the numerator of which is 100 
percent and the denominator of which 
is 100 percent minus the sum of the nor¬ 
mal tax rate and the surtax rate for the 
taxable year. In order to reflect the im¬ 
position of the surcharge, the denomi¬ 
nator of the fraction must be decreased 
from 52 percent (100 percent-48 per¬ 
cent) to 47.2 percent (100 percent—(48 
percent+4.8 percent)) for 1968 and 1969. 
For 1970, the denominator must be de¬ 
creased from 52 percent to 49.2 percent 
(100 percent—(48 percent+1.2 per¬ 
cent)). 

(h) Special rule for application of sur¬ 
charge —(1) General rule. Except as 
otherwise provided in this section, to the 
extent the tax imposed by section 51 is 
attributable to a tax imposed by another 
section of chapter 1 of the Code, such 
tax shall be deemed to be imposed by 
such other section. For example, if the 
only tax (other than the surcharge) im¬ 
posed under chapter 1 of the Code to 
which a particular corporation is sub¬ 
ject is the tax imposed by section 11, 
then the surcharge imposed on such cor¬ 
poration shall be deemed to be imposed 


RULES AND REGULATIONS 

by section 11. However, in computing the 
adjusted tax under section 51(b) and 
paragraph (c) of this section, the taxes 
imposed shall be determined without re¬ 
gard to any amount of the surcharge, 
whether or not deemed imposed by a sec¬ 
tion other than section 51 by operation 
of this paragraph. If an amount of sur¬ 
charge is deemed imposed by a section 
other than section 51 by application of 
this paragraph, this paragraph shall not 
be applied again with respect to the same 
amount of surcharge. Thus, for example, 
if a life insurance company is subject to 
the tax imposed by section 802, the rates 
of which are determined with reference 
to section 11, the surcharge attributable 
to such tax shall be deemed to be imposed 
by section 802 and not by section 11. 
Therefore, in applying section 815(c) (3) 
(B), relating to certain subtractions of 
amounts of tax from policyholders sur¬ 
plus account of a stock life insurance 
company, the term “tax imposed for the 
taxable year by section 802(a)" includes 
the amount of surcharge attributable 
thereto. (See paragraph (g) of this sec¬ 
tion for special rules for determining 
such term.) 

(2) Illustrations of general rule . The 
application of the rules contained in 
subparagraph (1) of this paragraph is 
illustrated as follows: 

(i) In general, under section 46(a) the 
amount of credit for investment in cer¬ 
tain depreciable property is limited to 
an amount equal to a specified amount 
of tax other than the tax imposed by cer¬ 
tain designated sections (such as sec¬ 
tion 531, relating to the accumulated 
earnings tax). Under subparagraph (1) 
of this paragraph, only the amount of 
the surcharge attributable to the tax im¬ 
posed by sections other than the desig¬ 
nated sections may be taken into account 
in computing the limitation on the credit 
under section 46. 

(ii) In general, under section 72(n) (3) 
(relating to determination of taxable in¬ 
come by certain self-employed individu¬ 
als) any increase in taxes imposed by 
section 1 or 3 by reason of section 72(n) 
(3) shall not be reduced by any credit 
under part IV of subchapter A (other 
than sections 31 and 39 thereof). Under 
the rules prescribed in subparagraph (1) 
of this paragraph, such resulting increase 
in taxes shall be deemed to include the 
proper amount of the surcharge, and 
accordingly, such amount of surcharge 
shall not be reduced by such credits. 

(iii) In general, under section 1372(b) 
(1) if a small business corporation makes 
an election under section 1372(a), such 
corporation shall not be subject to the 
taxes imposed by chapter 1 of the Code 
other than the tax imposed by section 
1378. Under the rules prescribed in sub- 
paragraph (1) of this paragraph, such 
corporation shall be deemed to be subject 
to the surcharge imposed by section 51 
attributable to the tax imposed by sec¬ 
tion 1378. 

(i) Payment of surcharge —(1) In 
general . (i) Except as provided in sub¬ 
division (ii) of this subparagraph, the 
surcharge is due and payable at the same 


time as the income tax imposed by 
Chapter 1 of the Code. 

(ii) In the case of a taxable year end¬ 
ing before June 28, 1968, the time pre¬ 
scribed for payment of the surcharge 
shall be on September 16, 1968. If a 
corporation elects, under section 6152, to 
pay its tax in two equal installments and 
both installments are due before Septem¬ 
ber 16, 1968, then the entire additional 
payment required to reflect the surcharge 
must be paid on or before September 16. 
If the first installment is due on or before 
September 16, but the second installment 
is due after that date, the corporation 
must pay one-half of the amount of the 
surcharge on or before September 16, 
1968. The remaining one-half of the sur¬ 
charge due must be paid as a part of the 
second installment on the due date for 
that installment. A taxpayer whose tax¬ 
able year ended before June 28,1968, and 
filed his return before September 16, 
1968, without including the tax imposed 
by section 51 is required to file an 
amended return (or an amended fiscal 
year tax computation schedule) by 
September 16, 1968 to reflect the amount 
of his tax surcharge. Since an amended 
return (or an amended fiscal year tax 
computation schedule) does not consti¬ 
tute a return for purposes of determining 
the periods of limitation under section 
6501 or 6511 of the Code, neither the 
period of limitation on assessment and 
collection nor the period of limitation on 
credit or refund, if otherwise measured 
from the time the return is filed, will be 
extended by the subsequent filing of such 
amended return or schedule. 

(2) Interest on underpayments. Under 
section 6601 interest on an underpayment 
of the surcharge due on or before Sep¬ 
tember 16, 1968, will be computed from 
such date. However, for purposes of com¬ 
puting interest on an underpayment of 
any tax, if the due date for payment of 
such tax (other than the surcharge) is 
before September 16, 1968, and if such 
tax is for a period, or a portion of a 
period, during which the surcharge ap¬ 
plies, a payment before September 16, 
1968, whether or not designated a pay¬ 
ment of the surcharge, is applied against 
the underpayment of such tax to the ex¬ 
tent thereof, and the balance, if any, is 
applied against any surcharge liability 
due on or before September 16,1968. 

(3) Interest on overpayments. Under 
sections 6611 and 6513, in general, inter¬ 
est on an overpayment of surcharge made 
before September 16, 1968, will be com¬ 
puted from such date. In the case of an 
overpayment of tax (not including sur¬ 
charge) for a due date which is before 
the September 16. 1968, due date to the 
extent not designated a payment of sur¬ 
charge, interest on such overpayment 
shall begin as of the prior due date (or 
payment, whichever is later) even if an 
amount of overpayment is subsequently 
credited against a subsequent tax liabil¬ 
ity (including a surcharge liability) on 
or after September 16,1968. For purposes 
of this subparagraph an amount is 
treated as a payment of surcharge to tne 
extent the payment exceeds the amount 
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of tax computed without regard to the 
surcharge as shown on the return or 
amended return, and to the extent the 
payment does not exceed the amount re¬ 
ported on the returh as surcharge. 

Par 4 Section 1.242 is amended by re¬ 
vising section 242(a) and a historical 
note is added to read as follows: 


§ 1.212 Statutory provisions; partially 
tax-exempt interest. 

Sec 242. Partially tax-exempt interest— 
(ai Allowance of deduction. There shall be 
allowed to a corporation as a deduction the 
amount received as interest on obligations of 
the United States or on obligations of corpo¬ 
rations organized under Acts of Congress 
which are instrumentalities of the United 
States, but only if— 

(1) Such Interest Is included In gross in¬ 
come; and 

(2) Such interest is exempt from normal 
tax under the section authorizing the issu¬ 
ance of such obligations. 


No deduction shall be allowed under this sec¬ 
tion for purposes of any surtax Imposed by 

this subtitle. 


• • • • • 

|Sec. 242 as amended by sec. 123(c), Rev. Act 

1964 (78 Stat. 30) | 


Par. 5. Section 1.242-1 is amended to 
read as follows: 


§ 1.242-1 Deduction for partially tax- 
exempt interest. 


A coloration is allowed a deduction 
under section 242(a) in an amount equal 
to certain interest received on obligations 
of the United States, or an obligation of 
corporations organized under Acts of 
Congress which are instrumentalities of 
the United States. The interest for which 
a deduction shall be allowed is interest 
which is included in gross income and 
which is exempt from normal tax under 
the act, as amended and supplemented, 
which authorized the issuance of the ob¬ 
ligations. The deduction allowed by sec¬ 
tion 242(a) is allowed only for the 
purpose of computing normal tax, and 
therefore, no deduction is allowed for 
such interest in the computation of any 
surtax imposed by subtitle A of the In¬ 
ternal Revenue Code of 1954. 

Par. 6 . Section 1.821 is amended by re¬ 
vising sections 821 (a) and (c)(1) and 
the historical note. These amended pro¬ 
visions read as follows: 


§ 1.821 Statutory provisions; tax on mu 
tual insurance companies (other thur 
life or marine or fire insurance com 
panics issuing perpetual policies). 

Sec. 821. Tax on mutual insurance com¬ 
panies to which part II applies —(a) Imposi¬ 
tion of tax. A tax is hereby imposed for each 
taxable year beginning after December 31 
1963, on the mutual insurance company tax¬ 
able Income of every mutual insurance com¬ 
pany (other than a life insurance company 
ana other than a fire, flood, or marine in¬ 
surance company subject to the tax imposed 
* 831 )• Su °h tax shall consist of— 

of ' tl Norma * * flX - A normal tax of 22 percent 
oi me mutual insurance company taxable 
irh? 1 !? 6, or 44 Percent of the amount by 
suc k taxable income exceeds $0,000, 
whichever is the lesser; plus 

s^L Surtax ‘ A surta * ou the mutual ln- 
mce company taxable income computed 


as provided in section 11(c) as though the 
mutual Insurance company taxable income 
were the taxable income referred to in sec¬ 
tion 11(c). 

« • * • • 

(c) Alternative tax for certain small com¬ 
panies —(1) Imposition of tax. In the case 
of taxable years beginning after December 31, 
1963. there is hereby imposed for each taxa¬ 
ble year on the income of each mutual in¬ 
surance company to which this subsection 
applies a tax (which shall be in lieu of the 
tax imposed by subsection (a)) computed as 
follows: 

(A) Normal tax. A normal tax of 22 percent 
of the taxable investment income, or 44 per¬ 
cent of the amount by which such taxable 
income exceeds $3,000, whichever is the 
lesser; plus 

(B) Surtax. A surtax on the taxable in¬ 
vestment income computed as provided in 
section 11(c) as though the taxable invest¬ 
ment income were the taxable income re¬ 
ferred to in section 11(c). 


(Sec. 821 as amended by sec. 2. Tax Rate Ex¬ 
tension Act 1955 (69 Stat. 14); sec. 3(a) (1) 
and (2), Life Insurance Company Tax Act 
1955 (70 Stat. 47); sec. 2, Tax Rate Exten¬ 
sion Act 1956 (70 Srtat. 66); sec. 2, Tax Rate 
Extension Act 1957 (71 Stat. 9); sec. 2. Tax 
Rate Extension Act 1958 (72 Stat. 259); sec. 2, 
Tax Rate Extension Act 1959 (73 Stat. 157); 
sec. 201, Public Debt and Tax Rate Extension 
Act 1960 (74 Stat. 290); sec. 2. Tax Rate Ex¬ 
tension Act 1961 (75 Stat. 193); sec. 2, Tax 
Rate Extension Act 1962 (76 Stat. 114); 
sec. 8(a), Rev. Act 1962 (76 Stat. 989); sec. 2, 
Tax Rate Extension Act 1963 ( 77 Stat. 72); 
sec. 123(a), Rev. Act 1964 (78 Stat. 29) ( 

Par. 7. Section 1.821-4 is amended by 
revising paragraphs (b). (d), and (e) (2). 
These amended provisions read as 
follows: 

§ 1.821—4 Tax on mutual insurance com¬ 
panies other than life insurance com¬ 
panies and other than lire, flood, or 
marine insurance companies subject 
to tax imposed by section 831. 

« a • • • 

(b) Rates of tax imposed by section 
821(a )—(1) Normal tax. For taxable 
years beginning before January 1, 1964, 
the normal tax imposed under section 
821(a) is the lesser of 30 percent of 
mutual insurance company taxable in¬ 
come, or 60 percent of the amount by 
which mutual insurance company tax¬ 
able income exceeds $6,000. In the case 
of taxable years beginning after Decem¬ 
ber 31, 1963, the normal tax is imposed 
at the rate t>f 22 percent of mutual in¬ 
surance company taxable income, or 44 
percent of the amount by which mutual 
insurance company taxable income ex¬ 
ceeds $6,000, whichever is the lesser. For 
example, a company subject to tax under 
section 821(a) will file a return but will 
pay no normal tax if mutual insurance 
company taxable income does not exceed 
$6,000. When mutual insurance company 
taxable income exceeds $6,000 but does 
not exceed $12,000, the company will pay 
a normal tax equal to 44 percent (60 per¬ 
cent in the case of taxable years begin¬ 
ning before Jan. 1, 1964), of the amount 
by which mutual insurance company 
taxable income exceeds $6,000. When 
mutual insurance company taxable in¬ 


come exceeds $12,000, the company will 
pay normal tax at the rate of 22 percent 
(30 percent in the case of taxable years 
beginning before Jan. 1. 1964), of such 
income. 

(2) Surtax —(i) Taxable years begin¬ 
ning before January 1, 1964. For taxable 
years beginning before January 1, 1964, 
companies taxable under section 821(a) 
are subject to a surtax equal to 22 per¬ 
cent of so much of their mutual insur¬ 
ance company taxable income (com¬ 
puted without regard to the deduction 
provided in section 242 for partially tax- 
exempt interest) as exceeds $25,000. In 
the case of an interinsurer or reciprocal 
underwriter electing to be subject to the 
limitation provided in section 826(b>, 
the surtax applies to any increase in 
mutual insurance company taxable 
income attributable to such election, 
without regard to the $25,000 surtax ex¬ 
emption otherwise provided by this sub- 
paragraph, and without regard to 
whether the company is liable for any 
normal tax under subparagraph (1) of 
this paragraph. See section 826(f) and 
§ 1.826-2. 

(ii) Taxable years beginning after De¬ 
cember 31, 1963. For taxable years be¬ 
ginning after December 31, 1963, com¬ 
panies taxable under section 821(a) are 
subject to a surtax at the rates and with 
the exemptions provided in section 11(c) 
on their mutual insurance company tax¬ 
able income. In the case of an inter- 
insurer or reciprocal underwriter electing 
to be subject to the limitation provided 
in section 826(b), the surtax applies to 
any increase in mutual insurance com¬ 
pany taxable income attributable to such 
election, without regard to the surtax 
exemption otherwise provided by section 
11 (d), and without regard to whether the 
company is liable'for any normal tax 
under section 821(a)(1) and subpara¬ 
graph (1) of this paragraph. See section 
826(f) and § 1.828-2. 

• • • • • 

(d) Examples. The application of the 
tax imposed by section 821(a) may be 
illustrated by the following examples: 

Example (1). (a) M. a mutual casualty 
insurance company, for the calendar year 
1963 has gross receipts from the items de¬ 
scribed In section 822(b) (other than para¬ 
graph (1)(D) thereof) and premiums (in¬ 
cluding deposits and assessments) in excess 
of $500,000, and therefore is subject to the 
tax imposed by section 821(a). M’s taxable 
investment income, computed under section 
822, is $30,000 and Its statutory underwriting 
income, computed under section 823, is 
$15,000. M subtracts $3,000 from its protec¬ 
tion against loss account in accordance with 
the computation made under section 824(d). 
M has no unused loss deduction. M received 
no partially tax exempt interest. If M is not 
subject to section 826, Its mutual Insurance 
company taxable income for the taxable year 
1963 is $48,000, computed as follows: 


(1) Taxable investment income_$30,000 

(2) Statutory underwriting income. 15,000 

(3) Subtractions from protection 

against loss account_ 3, 000 


(4) Total income items_ 48. 000 
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(5) Investment loss- 0 

(6) Statutory underwriting loss_ 0 

(7) Unused loss deduction_ . 0 


(8) Total loss items _,_ 0 


(9) Mutual insurance company tax¬ 
able Income (Item (4) minus item 
(8)) .. 48,000 


(b) Since M’s mutual insurance company 
taxable income is in excess pf $12,000, M 
will pay normal tax on Its mutual insurance 
company taxable income at a rate of 30 per¬ 
cent. In addition, since M's mutual insurance 
company taxable income exceeds $25,000, M 
will pay surtax on such excess at a rate of 
22 percent. M’s total tax liability for the 
taxable year 1963 is $19,460, computed as 
follows: 


(1) Mutual insurance company tax¬ 

able income as computed in item 
(a)(9) . $48,000 

(2) Normal tax; 30 percent of mu¬ 

tual insurance company taxable 
income _ft_ 14.400 

(3) Surtax exemption_ 25,000 

(4) Mutual insurance company tax¬ 
able income subject to the surtax 

(item (1) minus item (3))_ 23.000 

(5) Surtax: 22 percent of mutual 

insurance company taxable in¬ 
come subject to the surtax_ 5. 060 

(6) Total tax (item (2) plus item 

(5))- 19.460 


Example (2). If in example (1), M’s mu¬ 
tual insurance company taxable income for 
1963 had been in excess of $6,000 but not in 
excess of $12,000. M would pay normal tax 
in an amount equal to 60 percent of the 
amount by which such income exceeded 
$6,000. Thus, if M had mutual insurance 
company taxable income of $11,000, M’s total 
tax liability for the taxable year 1963 would 
be $3,000, computed as follows: 

(1) Mutual insurance company tax¬ 
able income_$11,000 

(2) Mutual insurance company tax¬ 
able income in excess of $6,000 

($11,000 minus $6,000)_ 5.000 

(3) 30 percent of item (1)_ 3,300 

(4) 60 percent of item (2)_ 3,000 

(5) Normal tax (lesser of items (3) 

or (4)). 3.000 

(6) Surtax exemption_ 25,000 

Since the surtax exemption exceeds the mu¬ 
tual insurance company taxable income for 
purposes of the surtax, there is no surtax 
liability. Since the normal tax under section 
821(a) is Xhe lesser of 30 percent of mutual 
insurance company taxable income or 60 
percent of the amount by which such in¬ 
come exceeds $6,000, M’s normal tax (and 
total income tax liability) is $3,000. If M’s 
mutual insurance company taxable income 
was not in excess of $6,000. M would be re¬ 
quired to hie a return, but would not be 
liable for any normal tax. since, in such a 
case, 60 percent of M’s mutual insurance 
company taxable income in excess of $6,000 
would be zero. 

Example (3). Assume the same income as 
in example (1) in the 1965 calendar year and 
that M is not a corporation to which section 
1561 (with respect to certain controlled 
corporations) applies. Since M’s mutual in¬ 
surance company taxable income is in excess 
of $12,000, M will pay normal tax on its mu¬ 
tual insurance company taxable income at a 
rate of 22 percent. In addition, since M’s 
mutual insurance company taxable income 
exceeds the surtax exemption provided in 
section 11(d) of $25,000, M will pay a surtax 
on such excess at the rate provided in sec¬ 
tion 11(c), 26 percent. M’s total liability for 


the taxable year 1964 is $16,540. computed 
as follows: 


(1) Mutual insurance company tax¬ 

able income as computed in ex¬ 
ample (1).. $48,000 

(2) Normal tax: 22 percent of mu¬ 

tual insurance company taxable 
income for normal tax purposes__ 10.560 

(3) Surtax exemption provided by 

section 11(d)_ 25,000 

(4) Mutual insurance company tax¬ 
able Income subject to the surtax 

(item (1) minus item (3))_ 23.000 

(5) Surtax: at rates provided in sec¬ 

tion 11(c): 26 percent of mutual 
insurance company taxable in¬ 
come subject to the surtax_ 5, 980 

(6) Total tax (item (2) plus item 

(7)) --—.16.540 


(e) Alternative tax for certain small 
mutual insurance companies. • ♦ • 

(2) Rates of tax imposed by section 
821 (c)— (i) Normal tax. The normal 
tax for taxable years beginning before 
January 1, 1964, is the lesser of 30 per¬ 
cent of taxable investment income or 60 
percent of the amount by which taxable 
investment income exceeds $3,000. For 
taxable years beginning after Decem¬ 
ber 31, 1963. the normal tax is imposed at 
the rate of 22 percent of taxable invest¬ 
ment income, or 44 percent of the amount 
by which taxable investment income ex¬ 
ceeds $3,000, whichever is the lesser. 
Thus, a company subject to tax under 
section 821(c) will file a return but will 
pay no tax if for the taxable year its tax¬ 
able investment income does not exceed 
$3,000; or will pay a normal tax equal 
to 44 percent (60 percent in the case of 
taxable years beginning before Jan. 1, 
1964), of taxable investment income in 
excess of $3,000 when such income ex¬ 
ceeds $3,000 but does not exceed $6,000. 
When taxable investment income ex¬ 
ceeds $6,000, the normal tax is imposed 
at the rate of 22 percent (30 percent in 
the case of taxable years beginning be¬ 
fore Jan. 1. 1964) of such income. 

(ii) Surtax. For taxable years begin¬ 
ning before January 1, 1964, a surtax 
is imposed at the rate of 22 percent of 
taxable investment income (computed 
without regard to the deduction provided 
in section 242 for partially tax-exempt 
interest) in excess of $25,000. For tax¬ 
able years beginning after December 31, 
1963, a surtax is imposed at the rate pro¬ 
vided in section 11(c) on taxable invest¬ 
ment income in excess of the surtax ex¬ 
emption provided in section 11(d). 

• • * • • 

Par. 8. Paragraph (b) of § 1.826-2 is 
amended to read as follows: 

§ 1.826—2 Special rule* applicable to 
electing reciprocals. 


(b) Denial of surtax exemption. Sec¬ 
tion 826(f) provides that the tax im¬ 
posed upon any increase in the mutual 
insurance company taxable income of a 
reciprocal which is attributable to the 
limitation provided by section 826(b) 
shall be computed without regard to the 


surtax exemption provided by section 
821 (a)( 2 ) and the regulations there- 
under. Thus, a company making the 
election provided under section 826(a) 
will be subject to surtax, as well as nor- 
mal tax. on the increase in its mutual 
insurance company taxable income for 
the taxable year which is attributable to 
such election. Similarly, any amount 
which was added to the protection 
against loss account by reason of an 
election under section 826(a) and § 1 826- 
1, and which is subtracted from such 
account in accordance with section 826 
(d) and paragraph (a) of this section, 
will be subject to surtax, as well as nor¬ 
mal tax, to the extent such amount in¬ 
creases mutual insurance company tax¬ 
able income in the year in which the 
subtraction is made. Furthermore, the 
company will be subject to surtax on such 
increases notwithstanding the fact that 
it may have no normal tax liability for 
the taxable year, because its mutual in¬ 
surance company taxable income (after 
giving effect to the election provided by 
section 826(a)) does not exceed $6,000. 

Par. 9. Section 1.963 is amended by 
revising section 963(b) and by revising 
the historical note to read as follows: 


§ 1.963 Statutory provisions; receipt of 
minimum distributions by domestic 
corporations. 

Sec. 963. Receipt of minimum distributions 
by domestic corporations. • • • 

(b) Minimum distribution. • • • 

(1) Taxable years beginning in 1963 and 
taxable years entirely within the surcharge 
period ending before January 1„ 1970 — 

The required 
minimum 
distribution 
of earnings 
and profits is 


If the effective foreign tax (percent- 

rate is (percentage )— age) — 

Under 10. 9° 

10 or over but less than 20 - 86 

20 or over but less than 28 - 82 


28 or over but less than 34 
34 or over but less than 39. 
39 or over but less than 42. 
42 or over but less than 44 
44 or over but less than 46—. 

46 or over but less than 47- 

47 or over- 


(2) Taxable years beginning in 1964 and 
taxable years beginning in 1969 and ending 
in 1970 to the extent subparagraph (B) 


applies — 


If the effective foreign tax 
rate is ( percentage )— 


The required 
minimum 
distribution 
of earnings 
and profits is 
(percent¬ 
age)— 


Under 10--- 

10 or over but less than 19- 
19 or over hut less than 27- 
27 or over but less than 33- 
33 or over but less than 37-. 
37 or over but less than 40_ 
40 or over but less than 42- 
42 or over but less than 44-. 

44 or over but less than 45- 

45 or over__ 


87 

— 83 

- 79 

_ 72 

... 65 

- 53 
’ . 38 

28 

_ _ 13 
. 0 
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(3) Taxable years beginning after 1964 
{except taxable years which include any 

pert of the surcharge period)— 


The required 
minimum 
distribu¬ 
tion of 
earnings 

If the effective foreign and prof- 

tax rate is ( percent - its is (per- 

age) — centage) — 

Under 9- - - 83 

9 or over but less than 18- 79 

18 or over but less than 26 --— 76 

26 or over but less than 32- 69 

32 or over but less than 36 - 63 

36 or over but less than 39 - 51 

39 or over but less than 41- 37 

41 or over but less than 42- 25 

42 or over but less than 43 ---- — 13 

43 or over-- - 0 


In the case of a taxable year beginning be¬ 
fore the surcharge period and ending within 
the surcharge period, or beginning within 
the surcharge period, and ending after the 
surcharge period, or beginning before Jan¬ 
uary 1. 1970, and ending after December 31, 

1969, the required minimum distribution 
shall be equal to the sum of— 

(A) That portion of the minimum dis¬ 
tribution which would be required if the 
provisions of paragraph (1) were applicable 
to the taxable year, which the number of 
days In such taxable year which are within 
the surcharge period and before January 1, 

1970, bears to the total number of days in 
such taxable year, 

(B) That portion of the minimum dis¬ 
tribution which would be required if the 
provisions of paragraph (2) were applicable 
to such taxable year, which the number of 
days In such taxable year which are within 
the surcharge period and after December 31, 
1969, bears to the total number of days In 
such taxable year, and 

(C) That portion of the minimum dis¬ 
tribution which would be required If the 
provisions of paragraph (3) were applicable 
to such taxable year, which the number of 
days in such taxable year which are not 
within the surcharge period bears to the 
total number of days in such taxable year. 

As used in this subsection, the term "sur¬ 
charge period'* means the period beginning 
January l. 1968, and ending June 30, 1970. 
♦ • • • • 

(Sec. 963 as added by sec. 12(a), Rev. Act 
1962 (76 Stat. 1006); amended by sec. 123(b), 
Rev. Act 1964 (78 Stat. 29); sec. 102, Rev. 
and Exp. Con. Act 1968 ( 82 Stat. 251); sec. 
701, Tax Reform Act 1969 ( 83 Stat. 659)) 

Par. 10. Section 1.963-1 is amended by 
revising paragraph (a) (1) and by revis¬ 
ing that part of paragraph (b) that pre¬ 
cedes subparagraph (1) thereof. These 
amended and revised provisions read as 
follows: 

§ 1.963—1 Exclusion of subpart F in¬ 
come upon receipt of minimum dis¬ 
tribution. 

(a > In general —(1) Purpose of sec¬ 
tion 963. Section 963 sets forth an excep¬ 
tion to section 951(a) (1) (A) (i) by pro- 
vT ln ? ^at a Un *ted States corporate 
shareholder may exclude from its gross 
income the subpart F income of a con- 
ki e< * * ore ten corporation if for the tax- 
able year such shareholder elects such 
exclusion and, where necessary, receives 
a distribution of the earnings and profits 
of such foreign corporation sufficient to 
onng the aggregate UB. and foreign in¬ 


come taxes on the pretax earnings and 
profits of that corporation to a percent¬ 
age level approaching the U.S. tax rate 
for such year on the income of a domestic 
corporation. The election to secure an 
exclusion under section 963 may be made 
with respect to a “single first-tier cor¬ 
poration” or a “chain” or “group” of 
controlled foreign corporations. This sec¬ 
tion defines the terms ‘‘single first-tier 
corporations,” “chains,” “group,” and 
certain other terms and prescribes the 
manner in which such an election is to 
be made. Section 1.963-2 describes the 
manner in which the amount of the mini¬ 
mum distribution for any taxable year is 
to be determined. Section 1.963-3 speci¬ 
fies the distributions counting toward a 
minimum distribution. Section 1.963-4 
sets forth the requirement with respect to 
a minimum distribution from a chain or 
group that the overall U.S. and foreign 
income tax must equal either 90 percent 
of the U.S. corporate tax rate applied 
against consolidated pretax and predis¬ 
tribution earnings and profits or, with the 
application of the special rules set forth 
in that section, the total U.S. and foreign 
income taxes which would have been in¬ 
curred in respect of a pro rata minimum 
distribution from the chain or group. Sec¬ 
tion 1.963-5 provides special rules for 
applying section 963 in certain cases in 
which the rate of foreign income tax in¬ 
curred by a foreign corporation varies 
with the amount of distributions it makes 
for the taxable year. Section 1.963-6 out¬ 
lines the deficiency distribution proce¬ 
dure that may be followed if for reason¬ 
able cause a U.S. corporate shareholder 
fails to receive a complete minimum dis¬ 
tribution for a taxable year for which it 
elects the exclusion under section 963. 
Section 1.963-7 provides transitional 
rules for the application of section 963 
for certain taxable years of U.S. share¬ 
holders ending on or before the 90th day 
after September 30, 1964. Section 1.963- 
8 provides rules for the determination of 
the required minimum distribution dur¬ 
ing the period the surcharge imposed by 
section 51 is in effect. 


(b) Definitions. For purposes of sec¬ 
tion 963 and §§ 1.963-1 through 1.963-8— 

* * • * * 

Par. 11. Section 1.963-2 is amended by 
revising paragraph (b) and para¬ 
graph (d)(1). These amended provisions 
read as follows: 

§ 1.963—2 Determination of the amount 
of the minimum distribution. 

• • * • • 

(b) Statutory percentage. The statu¬ 
tory percentage (referred to in para¬ 
graph (a) of this section) for the taxable 
year shall be determined by applying the 
effective foreign tax rate (as defined in 
paragraph (c) of this section) for such 
year with respect to the single first-tier 
corporation, chain, or group, as the case 
may be, against^- 

(1) The table set forth in section 
963(b)(1) in the case of an election to 
secure an exclusion under section 963 
for a taxable year of the United States 


shareholder beginning in 1963 and a tax¬ 
able year entirely within the surcharge 
period ending before January 1, 1970. 

(2) The table set forth in section 
963(b)(2) in the case of an election to 
secure an exclusion under section 963 
for a taxable year of the U.S. shareholder 
beginning in 1964 or for a taxable year of 
such shareholder beginning in 1969 and 
ending in 1970 to the extent subpara¬ 
graph (B) of section 963(b)(3) applies, 

(3) The table set forth in section 963 
(b)(3) in the case of an election to secure 
an exclusion under section 963 for a 
taxable year of the U.S. shareholder be¬ 
ginning after December 31, 1964 except 
a taxable year which includes any part of 
the surcharge period, or 

(4) The table set forth in paragraph 
ib) of § 1.963-8 in the case of an elec¬ 
tion to secure an exclusion under section 
963 for the calendar year 1970. 

Example. Domestic corporation M owns all 
the one class of stock in controlled foreign 
corporation A. Corporation M uses the cal¬ 
endar year as its taxable year, and A Corpo¬ 
ration uses a fiscal year ending August 31. 
For 1964, M Corporation makes a first-tier 
election in order to exclude from gross In¬ 
come for such year the subpart F income of 
A Corporation for its taxable year ending on 
August 31. 1964. Although, such election 
applies to the taxable year of A Corporation 
beginning on September 1, 1963, the appli¬ 
cable table, for purposes of determining the 
statutory percentages to be used under para¬ 
graph (a) of this section for the taxable 
year, is that set forth in section 963(b)(2), 
which relates to taxable years of United 
States shareholders beginning In 1964. Thus, 
if for the taxable year of A Corporation end¬ 
ing August 31. 1964. the effective foreign tax 
rate is 30 percent, A Corporation would have 
to distribute 72 percent of Its earnings and 
profits for such year in order for M Corpora¬ 
tion to be entitled to an exclusion under 
section 963 for 1964. 

• * • « * 

(d) Determination of proportionate 
share of earnings and profits and con¬ 
solidated earnings and profits —(1) 
Earnings and profits of foreign corpo¬ 
rations. For purposes of §§ 1.963-1 
through 1.963-8, the earnings and profits, 
or deficit in earnings and profits, for the 
taxable year, of a single first-tier cor¬ 
poration or of a foreign corporation in 
a chain or group shall be the amount 
of its earnings and profits for such year, 
determined under section 964(a) and 
§ 1.964-1 but without reduction for for¬ 
eign income tax or for distributions made 
by such corporation, less— 

(i) In the case of a foreign corpora¬ 
tion included in a chain or group, the 
amount of any distributions received 
(computed without reduction for any in¬ 
come tax paid or accrued by such cor¬ 
poration with respect to such distribu¬ 
tions) by such corporation during its 
taxable year from the earnings and 
profits (whether or not from earnings 
and profits of the taxable year to which 
the election under section 963 applies) 
of another foreign corporation in the 
chain or group, 

(ii) In the case of every foreign cor¬ 
poration, the amount of foreign income 
tax paid or accrued by such corporation 
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during its taxable year other than for¬ 
eign income tax referred to in subdivi¬ 
sion (i) and (iii) of this subparagraph, 
and 

(iii) In the case of a foreign corpora¬ 
tion included in a chain or group, the 
foreign income tax paid or accrued by 
such corporation with respect to distri¬ 
butions from the earnings and profits of 
any other foreign corporation in the 
chain or group for the taxable year of 
such other corporation to which the 
election under section 963 applies, but 
only if the U.S. shareholder chooses 
under this subdivision to take such tax 
into account in determining the effective 
foreign tax rate rather than count it 
toward the amount of the minimum dis¬ 
tribution as provided in paragraph 
(b) (2) of § 1.963-3. 

In the event that the foreign income tax 
of a corporation included in a chain or 
group depends upon the extent to which 
distributions are made by such corpora¬ 
tion, the amount of foreign income tax 
referred to in subdivision (ii) of this 
subparagraph shall, only for purposes of 
determining the effective foreign tax 
rate, be the amount which would have 
been paid or accrued if no distributions 
had been made. For the rules in other 
cases involving corporations whose for¬ 
eign income tax varies with distribu¬ 
tions, see § 1.963-5. For the manner of 
computing the earnings and profits of a 
foreign branch treated as a wholly owned 
foreign subsidiary corporation see para¬ 
graph (f) (4) (ii) of § 1.963-1. 

« • * • • 

Par. 12. Section 1.963-4 is amended 
by revising that part of paragraph (a) 
(2) that precedes subdivision (i) thereof 
to read as follows: 

§ 1.963—4 I.initiation* on minimum dis¬ 
tribution from n chain or group. 

(a) Minimum overall tax "burden. * • *. 

(2) Definitions. For purposes of 
§§ 1.963-1 through 1.963.3—• • • 


Par. 13. The following new section is 
inserted immediately after § 1.963-7. 

§ 1.963—3 Determination of minimum 
distribution during the surcharge 
period. 

(a) Taxable years not wholly within 
the surcharge period. In the case of a 
taxable year beginning before the sur¬ 
charge period and ending within the 
surcharge period, or beginning within 
the surcharge period and ending after 
the surcharge period, or beginning be¬ 
fore January 1, 1970, and ending after 
December 31. 1969, section 963(b) pro¬ 
vides the method for determining the 
required minimum distribution. Under 
the method prescribed in section 963(b) 
for such years, the required minimum 
distribution is an amount equal to the 
sums of: 

(1) That portion of the minimum dis¬ 
tribution which would be required if the 
provisions of section 963(b) (1) were ap¬ 
plicable to the taxable year, which the 
number of days in such taxable year 
which are within the surcharge period 
and before. January 1, 1970, bears to the 
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total number of days in such taxable 
year. 

(2) That portion of the minimum dis¬ 
tribution which would be required if the 
provisions of section 963(b) (2) were ap¬ 
plicable to such taxable year, which the 
number of days in such taxable year 
which are within the surcharge period 
and after December 31, 1969, bears to 
the total number of days in such taxable 
year, and 

(3) That portion of the minimum dis¬ 
tribution which would be required if 
the provisions of section 963(b)(3) were 
applicable to such taxable year, which 
the number of days in such taxable year 
which are not within the surcharge pe¬ 
riod bears to the total number of days 
in such taxable year. 

(b) Calendar, year 1970. For calendar 
year 1970, the required minimum dis¬ 
tribution shall be an amount determined 
in accordance with the following table: 

The required 
minimum 
distribution 
of earnings 
and profits is 


If the effective foreign tax (percent- 

rate is (percentage )— age )— 

Under 9. 84.983562 

9 or over but less than 10_ 82. 967123 

10 or over but less than 18_ 80. 983662 

18 or over but less than 19_ 79. 471233 

19 or over but less than 26_ 77. 487671 

26 or over but less than 27_ 73. 958904 

27 or over but less than 32_ 70. 487671 

32 or over but less than 33_ 67.463014 

33 or over but less than 36_ 63. 991781 

36 or over but less than 37_ 57. 942466 

37 or over but less than 39_ 51.991781 

39 or over but less than 40_ 44. 934247 

40 or over but less than 41_ 37.495890 

41 or over but less than 42_ 31.446575 

42 or over but less than 43- 19.446575 

43 or over but less than 44_ 12.893151 

44 or over but less than 45_ 6. 446575 

45 or over_ 0 


(c) Surcharge period. For purposes of 
this section the term “surcharge period” 
means the period beginning January l, 

1968, and ending June 30, 1970. 

(d) Illustration of principles. The ap¬ 
plication of the rules set forth in para¬ 
graphs (a), (b), and (c) of this section 
may be illustrated by the following ex¬ 
ample. It is assumed that all computa¬ 
tions are carried to sufficient accuracy: 

Example, (a) M, a domestic corporation, 
and A, its controUed corporation (the one 
class of stock of which is wholly owned by 
M), both have a taxable year beginning 
December 1, 1969, and ending November 30, 
1970. For such taxable year M makes a first- 
tier election with respect to A corporation. 
The effective foreign tax rate for such year is 

30 percent. 

(b) Under section 963(b) and paragraph 
(b) of this section the surcharge period ends 
June 30, 1970. Therefore, of the 365 days In 
the taxable year, 153 days are not within the 
surcharge period. Of the remaining 212 days, 

31 are within the surcharge period and be¬ 
fore January 1, 1970 and 181 days are within 
the surcharge period and after December 31, 

1969. If section 963(b) (1) were applicable to 
the entire taxable year, the required mini¬ 
mum distribution of earnings and profits 
would be 75 percent. If section 963(b)(2) 
were applicable to the entire taxable year, 
the required minimum distribution would 
be 72 percent. If section 963(b) (3) were ap¬ 
plicable to the entire taxable year, the re¬ 
quired minimum distribution would be 69 
percent. 

(c) Under section 963 (b) and this section 
the required minimum distribution of earn¬ 
ings and profits is 71 percent, computed as 
follows: 


( X£) + («* X365) + ( 69% X S) = 71% - 

IFR Doc.71-3782 Filed 3-19-71;8:45 am] 
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PART 1—INCOME TAX; TAXABLE 

YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

Children of Divorced or Separated 
Parents 

On September 12,1970, a notice of pro¬ 
posed rule making with respect to the 
amendment of the Income Tax Regula¬ 
tions (26 CFR Part 1) under section 152 
of the Internal Revenue Code of 1954, 
relating to children of divorced or sepa¬ 
rated parents, was published in the Fed¬ 
eral Register (35 F.R. 14403). After con¬ 
sideration of all the relevant matter pre¬ 
sented by interested persons regarding 
the rules proposed, the amendments so 
proposed are adopted subject to the 
changes set forth below: 

Paragraph 1. Paragraphs (a) and (d) 
(2) of § 1.152-4, as set forth in paragraph 
2 of the notice of proposed rule making 
are revised. 


Par. 2. Paragraph (a) (2) (iii) is added 
to § 1.152-1. 

(Sec. 7805. Internal Revenue Code of 1954 
(68A Stat. 917; 26 U.S.C. 7805)) 

[seal] Randolph W. Thrower, 

Commissioner of Internal Revenue. 

Approved: March 12,1971. 

John S. Nolan, 

Acting Assistant Secretary 
of the Treasury. 

In order to conform the Income Tax 
Regulations (26 CFR Part 1) under sec¬ 
tion 152 of the Internal Revenue Code 
of 1954 to the Act of August 31, 196/ 
(Public Law 90-78. 81 Stat. 191 ). such 
regulations are amended as follows: 

Paragraph 1. Section 1.152 is amended 
by revising so much of subsection (a) o 
section 152 as precedes paragraph 
by adding at the end of section 152 a new 
subsection (e), and by revising the his¬ 
torical note. The revised and added pro¬ 
visions read as follows: 
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§1.152 Statutory provisions; depend¬ 
ent defined* 

Sec. 152. Dependent defined —(a) General 
definition. For purposes of this subtitle, the 
term “dependent’* means any ol the follow¬ 
ing individuals over half of whose support, 
for the calendar year In which the taxable 
year of the taxpayer begins, was received 
from the taxpayer (or Is treated under sub¬ 
section (c) or (e) as received from the 
taxpayer): 

♦ • • • • 

(e) Support test in case of child of di¬ 
vorced parents, etc. —(1) General rule. —If— 

(A) A child (as defined In section 151(e) 
(3)) receives over half of his support during 
the calendar year from his parents who are 
divorced or legally separated under a decree 
of divorce or separate maintenance, or who 
are separated under a written separation 
agreement, and 

(B) Such child Is In the custody of one 
or both of his parents for more than one- 
half of the calendar year, 


Such child shall be treated, for purposes of 
subsection (a), as receiving over half of his 
support during the calendar year from the 
parent having custody for a greater portion 
of the calendar year unless he Is treated, 
under the provisions of paragraph (2). as 
having received over half of his support for 
such year from the other parent (referred 
to in this subsection as the parent not hav¬ 
ing custody). 

(2) Special rule. The child of parents de¬ 
scribed in paragraph (1) shall be treated 
as having received over half of his support 
during the calendar year from the parent 
not having custody if— 

(A) (i) The decree of divorce or of sep¬ 
arate maintenance, or a written agreement 
between the parents applicable to the tax¬ 
able year beginning in such calendar year, 
provides that the parent not having custody 
shall be entitled to any deduction, allowable 
under section 151 for such child, and 

(il) Such parent not having custody pro¬ 
vides at least $600 for the support of such 
child during the calendar year, or 

(B) (i) The parent not having custody 
provides $1,200 or more for the support of 
such child (or if there Is more than one 
such child, $1,200 or more for all of such 
children) for the calendar year, and 

(11) The parent having custody of such 
child does not clearly establish that he pro¬ 
vided more for the support of such child 
during the calendar year than the parent 
not having custody. 


For purposes of this paragraph* amounts ex¬ 
pended for the support of a child or children 
shall be treated as received from the parent 
not having custody to the extent that such 
parent provided amounts for such support. 

(3) Itemized statement required. If a tax¬ 
payer claims that paragraph (2) (B) applies 
respect to a child for a calendar year 
7?wlw.? ther P arent claims that paragraph 
U)(B)(l) Is not satisfied or claims to have 
provided more for the support of such child 
dunng such calendar year than the taxpayer. 
' " pa f* nt shall be entitled to receive, under 
regulations to be prescribed by the Secretary 
an itemlz ®d statement of the 
expenditures upon which the other parent’s 
claim of support is based. 

Exception for multiple-support agree- 
"leaf. The provisions of this subsection shall 
in any case where over half of 
£5°!* ° fthe child 15 Seated having 
nr^J**™* from a taxpayer under the 
provisions of subsection (c). 

‘5] Regulations. The Secretary or his del- 
be . " prescribe such regulations as may 

this subsection? **** ° Ut th ° purposes ° r 


[Sec. 152 as amended by sec. 2, Act of Aug. 9. 
1955 (Public Law 333, 84th Cong., 69 Stat. 
626); sec. 4, Technical Amendments Act of 

1958 (72 Stat. 1607); sec. 1. Act of Sept. 23. 

1959 (Public Law 86-376, 73 Stat. 699); sec. 
1. Act of Aug. 31, 1967 (Public Law 90-78, 
81 Stat. 191) ] 

Par. 2. Paragraph (a) (2) (iii) of 
§ 1.152-1 is added as follows: 

§ 1.152—1 General definition of a de¬ 
pendent. 

(a) * • • 

( 2 ) * ♦ * 

(iii) ( a > For purposes of determining 
the amount of support furnished for a 
child (or children) by a taxpayer for a 
given calendar year, an arrearage pay¬ 
ment made in a year subsequent to a cal¬ 
endar year for which there is an unpaid 
liability shall not be treated as paid 
either during that calendar year or in the 
year of payment, but no amount shall be 
treated as an arrearage payment to the 
extent that there is an unpaid liability 
(determined without regard to such pay¬ 
ment) with respect to the support of a 
child for the taxable year of payment; 
and 

(b) Similarly, payments made prior to 
any calendar year (whether or not made 
in the form of a lump sum payment in 
settlement of the parent’s liability for 
support) shall not be treated as made 
during such calendar year, but payments 
made during any calendar year from 
amounts set aside in trust by a parent in 
a prior year, shall be treated as made 
during the calendar year in which paid. 

• * ♦ • • 

Par. 3. The following new section is 
inserted after § 1.152-3: 

§ 1.152—4 Support te*t in case of child 
of divorced or separated parent*.. 

(a) Applicability. For taxable years 
beginning after December 31, 1966, the 
provisions of section 152(e) and this sec¬ 
tion relate to a determination of which 
of separated parents (that is, parents 
who are divorced or legally separated 
under a decree of divorce or separate 
maintenance, or separated under a writ¬ 
ten separation agreement) is to be 
treated for purposes of section 152(a) 
and § 1.152-1 as having provided more 
than half of the support of a child, as de¬ 
fined in section 151(e) (3) and § 1.151-3 
(a). For section 152(e) and this section 
to apply either parent or both parents 
combined must provide more than one- 
half of the child’s total support, within 
the meaning of § 1.152-1 (a) (2) (i) dur¬ 
ing the calendar year in which the tax¬ 
able year of the parent who is claiming 
the child as a dependent begins; and 
such child must be in the custody of one 
or both of his parents for more than 
one-half of the calendar year. Thus, sec¬ 
tion 152(e) and this section do not apply 
if a person other than the parents pro¬ 
vides one-half or more for the support of 
such child during the calendar year or 
has custody of the child for one-half or 
more of the calendar year. In addition, 
section 152(e) and this section do not 
apply in any case where over half of the 
support of the child is treated as having 
been received from a taxpayer pursuant 


to a multiple support agreement under 
the provisions of section 152(c) and 
§ 1.152-3. Nor does section 152(e) and 
this section apply to a period for which a 
joint return signed by both parents is 
filed. 

(b) Custody. “Custody,” for purposes 
of this section, will be determined by the 
terms of the most recent decree of di¬ 
vorce or separate maintenance, or subse¬ 
quent custody decree, or, if none, a writ¬ 
ten separation agreement. In the event 
of so-called “split” custody, or if neither 
a decree or agreement establishes who 
has custody, or if the validity or contin¬ 
uing effect of such decree or agreement 
is uncertain by reason of proceedings 
pending on the last day of the calendar 
year, “custody” will be deemed to be with 
the parent who, as between both parents, 
has the physical custody of the child for 
the greater portion of the calendar year. 

(c) General rule. For purposes of sec¬ 
tion 452(a) and § 1.152-1, a child shall 
be treated as receiving over half of his 
support during the calendar year from 
the parent (hereinafter referred to as 
the “custodial parent”) having custody 
within the meaning of paragraph (b) of 
this section for a greater portion of the 
calendar year unless the exceptions of 
paragraph (d) of this section apply. If 
the parents of such a child are divorced 
or separated for only a portion of a calen¬ 
dar year after having had joint custody 
of the child for the prior portion of the 
year, the parent who has custody for the 
greater portion of the remainder of the 
year after divorce or separation shall be 
treated as having custody for a greater 
portion of the calendar year. Except as 
provided in section 152(e)(2)(A) and 
paragraph (d) (2) of this section (relat¬ 
ing to decree or agreement) parents who 
are unable to enter into a multiple sup¬ 
port agreement under section 152(c) can¬ 
not enter Into an agreement as to which 
parent is entitled to claim a child as a 
dependent. Therefore, in general, the 
custodial parent shall be allowed as a de¬ 
duction the exemption for the dependent 
child, if the requirements of section 151 
(e) are met. 

(d) Exceptions —(1) In general. Not¬ 
withstanding paragraph (c) of this sec¬ 
tion, a child shall be treated as receiving 
over half of his support during the 
calendar year from the parent who is not 
the custodial parent (hersinafter re¬ 
ferred to as the “noncustodial pexent”) if 
the conditions of subparagraph (2) or 
(3) of this paragraph are met. 

(2) Decree or agreement. A noncusto¬ 
dial parent who provides at least $600 for 
the support of a child during the calen¬ 
dar year shall be treated as having pro¬ 
vided more than half the support of the 
child if the decree of divorce or of sepa¬ 
rate maintenance, or a written agree¬ 
ment between the parents applicable to 
the taxable year of the noncustodial 
parent beginning in such calendar year, 
provides that the noncustodial parent 
shall be entitled to any deduction allow¬ 
able under section 151 as an exemption 
for the dependent child. In order for this 
subparagraph to apply, the noncustodial 
parent must provide at least $600 for the 
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support of each child he claims as a 
dependent. For taxable years beginning 
after December 31, 1970, in the case of a 
written agreement or portion of a written 
agreement between the parents which al¬ 
locates the deduction to the noncustodial 
parent, the noncustodial parent must at¬ 
tach to his return (or amended return) a 
copy of such agreement or such portion 
of such agreement which is applicable to 
the calendar year in which the taxable 
year of the noncustodial parent begins. 

(3) Actual support. A noncustodial 
parent who provides $1,200 or more sup¬ 
port for the child (or if there is more 
than one child for which he claims an 
exemption, $1,200 or more for the com¬ 
bined support for all of such children) 
shall be treated as having provided more 
than half the support for the child (or 
children) notwithstanding any provi¬ 
sion to the contrary contained in a 
decree of divorce or separation or in a 
written agreement, unless the custodial 
parent clearly establishes that the custo¬ 
dial parent provided, in fact, more for 
the support of the child during the 
calendar year than the noncustodial 
parent. Under section 152(e) (2) (B) and 
this subparagraph, if the noncustodial 
parent establishes that he has provided 
$1,200 or more for the support of the 
child, then the custodial parent has the 
burden of establishing by clear and con¬ 
vincing evidence that the custodial 
parent has provided more for the sup¬ 
port of the child than has been estab¬ 
lished by the noncustodial parent in 
order to be treated as having provided 
over half of the support of the child. See 
paragraph (e) of this section with regard 
to notification and submission of item¬ 
ized statements. 

(4) Amount of support. For purposes 
of this paragraph, amounts expended 
for the support of a child shall be treated 
as received from the noncustodial parent 
to the extent that the noncustodial 
parent provided amounts for the sup¬ 
port of the child, whether or not such 
amounts provided by the noncustodial 
parent are actually expended for child 
support. Therefore, for example, if only 
the parents have provided support for 
the child during a calendar year, only 
the excess of the total amount expended 
for the support of the child over the 
amount so provided by the noncustodial 
parent shall be treated as provided by 
the custodial parent for the support of 
the child. 

(e) Itemized statement —(1) Ex - 
change, (i) If a parent intends to claim 
for a taxable year a child as a dependent 
or a parent is uncertain whether he is 
entitled to claim a child and desires 
either to determine whether the second 
parent intends to or has claimed the 
same child as a dependent, or if the first 
parent desires to receive an itemized 
statement as provided in subparagraph 
(3) of this paragraph from the second 
parent, the first parent is entitled to re¬ 
ceive such information from the second 
parent in writing upon request provided 
he both notifies the second parent of his 
intention (or possible intention) to so 
claim the child and sends the second 


parent a copy of such an itemized state¬ 
ment upon which the first parent’s claim 
is based. A failure to make such a request 
shall not affect the right of the first 
.parent to claim the child as a dependent. 
However, if the first parent makes such 
a request, and the second parent does not 
respond within a reasonable time, and it 
is determined that the first parent is not 
entitled to claim the child as a depend¬ 
ent, the inability of the first parent to 
obtain information will be taken into 
account in determining whether the ad¬ 
dition to tax under section 6653, relating 
to failure to pay tax, is applicable. 

(ii) Upon receipt of such a request ac¬ 
companied by an itemized statement, if 
the second parent intends to claim (with 
respect to the calendar year in which 
such taxable year of the first parent be¬ 
gins) or has claimed the same child as 
a dependent, the second parent shall so 
inform the first parent, and if so re¬ 
quested shall send him a copy of the 
Itemized statement upon which the sec¬ 
ond parent’s claim is based. A notifica¬ 
tion under this subparagraph that the 
parent is claiming or is not claiming the 
child as a dependent shall not affect the 
rights of the parent making such notifi¬ 
cation and does not constitute a waiver. 

(2) Attachment to return. For taxable 
years beginning after December 31,1970, 
if a parent intends to claim a child as a 
dependent and, prior to the filing of his 
return or the time prescribed by law for 
filing the return (determined without 
regard to any extension thereof), which¬ 
ever is later, such parent makes or re¬ 
ceives a request under the procedures 
provided under paragraph (e) (1) of this 
section, then unless he is reasonably 
certain that the other parent will not 
claim the child as a dependent, such 
parent must attach to his return (or if 
the return is already filed, to a corrected 
or amended return) a copy of the item¬ 
ized statement upon which such parent’s 
claim is based, as provided in subpara¬ 
graph (3) of this paragraph, together 
with a copy of the other parent’s item¬ 
ized statement, if available, at the time 
the return is filed. Failure to attach an 
itemized statement to the extent re¬ 
quired by this subparagraph will be taken 
into account in determining whether the 
addition to tax under section 6653, re¬ 
lating to failure to pay tax, is applicable 
in the event it is determined that the 
parent is not entitled to claim the child 
as a dependent. 

(3) Contents. The itemized statement 
referred to in subparagraphs (1) and 
(2) of this paragraph shall Include— 

(i) The name of the child (or chil¬ 
dren) being claimed as a dependent as 
well as the name of both parents and, if 
known, the address and social security 
number of both parents; 

(ii) If known, the number of months 
the dependent child (or children) lived 
during the calendar year in the home of 
each parent or person other than the 
parents; 

(iii) If known, income for the taxable 
year of each dependent child; 

(iv) If known, the total amount of sup¬ 
port furnished the child (or children) 


(including amounts furnished by per¬ 
sons other than the parents); 

(v) A list of amounts expended dur¬ 
ing the calendar year for the child (or 
children) made by the parent making 
the statement and itemized to show the 
amounts expended for medical and den¬ 
tal care, food, shelter, clothing, educa¬ 
tion, recreation, and transportation; 

(vi) Amounts actually paid by the par¬ 
ent making the statement during the cal¬ 
endar year for the support of the child 
(or children) pursuant to a decree of 
divorce or separate maintenance, or a 
written separation agreement; and 

(vii) Other amounts paid or expended 
by the parent making the statement dur¬ 
ing the calendar year, for the support of 
the child (or children). 

(4) Requirement hy officer . Notwith¬ 
standing subparagraph (1), (2), or (3) 
of this paragraph, an internal revenue 
officer may require the submission of an 
itemized statement from either parent 
and may make it available to the other 
parent. Such itemized statement shall 
contain the information requested by the 
internal revenue officer and shall be filed 
within such reasonable time as may be 
designated by him. If the required state¬ 
ment is not furnished pursuant to the 
instructions of the internal revenue 
officer, the claim of support of the parent 
failing to comply with such requirement 
may be disallowed by the Internal Rev¬ 
enue Service. 

(f) Illustration of principles. The ap¬ 
plication of the provisions of this section 
may be illustrated by the following 
examples: 


Example'(l). A. a child of B and C. who 
were divorced June 1.1970, received $1,000 for 
support during the calendar year 1970, of 
which $400 was provided by B and $300 was 
provided by C. No multiple support agree¬ 
ment was entered into. Prior to the divorce B 
and C Jointly had custody of A, and for the 
remainder of 1970, B had custody of A for the 
months of October through December, while 
C had custody of A for the months of June 
through September. Since C had custody for 
4 of the 7 months following the divorce, C is 
the custodial parent for 1970 and is treated 
as having provided over half of the support 
for A during 1970. 

Example (2). Assume the same facts as in 
example (1) and that for the calendar year 
1971, of $1,000 support expended for A during 
1971, $400 was provided by B and $300 was 
provided by C. Furthermore, assume that in 
addition to having custody of A for the 
months of October through December 1971, 
B had custody for the first 5 months of 1971. 
Since B had custody of A for a total of 8 
months in 1971, B is the custodial parent for 
1971 and is treated as having provided over 
half of the support for A during 1971. 

Example (3 ). D received all of his support, 
$1,000, during the calendar year 1970. from 
his parents E and F, who are separated under 
a written separation agreement. F had cus¬ 
tody of D for the entire year of 1970, 
under the agreement E was to provide $600 
for the support of D during 1970. and E i 
entitled to any deduction allowable under 
section 151 for the years 1970 and 1971. E, m 
fact, provides only $550 for the support 
D during 1970, but makes up the arrearage 
of $50 early in 1971. Nevertheless. F is treated 
as having provided over half of the suppo^ 


for D during 1970. , 

Example (4). Assume the same facts as 
example (3) and that F had custody of v iw 
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the entire year 1971, and of $2,350 expended 
for the support of D during 1971, E provided 
$650 while F provided $1,700. Since under the 
written separation agreement E is entitled 
to any deduction allowable under section 151 
tor D for the year 1971 and E provided at 
least $600 for the support of D, E is treated 
as having provided over half of the support 
of D. for 1971. 

Example (5). G and H are legally separated 
under a decree of separate maintenance. G 
has custody of I, the child of G and H. for 
the entire year, and G and H enter into a 
written agreement that G is entitled to any 
deduction allowable under section 151 for I 
for the calendar year 1970. However, during 
1970. of the $2,000 provided for the support 
of I. H provided $1,300 while G provided only 
$700. PI has provided more than $1,200 for the 
support of I, and G cannot establish that G 
provided more for the support of I, than did 
H. Therefore, notwithstanding the agree¬ 
ment, since H does not have custody of I, H 
is treated as having provided over half of 
the support for I for 1970. 

Example (6). J and K. the children of L 
and M. who axe divorced, received a total of 
$3,400 for the support of both during the 
calendar year 1970 from their parents. L, 
who has custody of J and K for the entire 
year 1970, provided $1,800 for the support of 
both, while M, the noncustodial parent, pro¬ 
vided $1,600 for such support. Under the de¬ 
cree of divorce, M is entitled to any deduc¬ 
tion allowable under section 151 for such 
children. Since M has provided at least $600 
for the support of each child, M is treated 
as having provided over half the support for 
J and K for 1970. Furthermore, as J and K 
are determined under section 152(e) and 
§ 1.152-4 to be dependents of M for purposes 
of section 151(e), they are also considered 
to be dependents of M with respect to other 
provisions of the Code that are dependent 
upon such a determination for their opera¬ 
tion. (For example, section 213.) 

[FR Doc.71-3877 Filed 3-19-71;8:47 am] 


[TJD. 7097] 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

PART 13—TEMPORARY INCOME TAX 
REGULATIONS UNDER THE TAX RE¬ 
FORM ACT OF 1969 


Election Relating to Crop Insurance 
Proceeds; Correction 


On March 18, 1971, Treasury Decision 
7097 was published in the Federal Reg¬ 
ister (36 FJfl. 5215). The preamble for 
such Treasury Decision is changed to 
read as follows: 


On December 3, 1970. notice of pro 
posed rule making with respect to th 
amendment of the Income Tax Regula 
tions (26 CFR Part 1) under section 45 
? r eternal Revenue Code of 195 
pertaining f o elections relating to cro 
insurance proceeds) to reflect th 
changes made by section 215 of the Ta 
?^ct of 1969 (83 Stat. 573) wa 
Pubilshed in the Federal Register (3 
18 J 89 >- After consideration of a! 
ch relevant matter as was presente 

nLvl ter S sted regarding the rule 

P Posed, the amendment of the regula 
J s , as Prosed is hereby adopted (sub 
lect to the changes set forth below), am 
treasury Decision 7026, as published o; 


February 17, 1970, in the Federal Reg¬ 
ister (35 FJR. 3067), is hereby revoked. 

James F. Dring, 
Director , Legislation and 
Regulations Division . 

[FR Doc.71-3948 Filed 3-19-71;8:50 ami 


[TJD.7101] 

PART 13—temporary income tax 

REGULATIONS UNDER THE TAX 

REFORM ACT OF 1969 

Brother-Sister Controlled Group 

The following regulations relate to the 
application of section 1563 of the Internal 
Revenue Code of 1954, as amended by 
section 401(c) of the Tax Reform Act of 
1969 (83 Stat. 602). The regulations set 
forth herein are temporary and are de¬ 
signed to give taxpayers guidance in de¬ 
termining whether two or more corpora¬ 
tions are component members of a 
brother-sister controlled group: More 
detailed regulations under that section 
will be issued subsequently. 

§ 13.16 Statutory provisions; defini¬ 
tions and special rules. 

Section 1563(a) as amended by section 
401(c) of the Tax Reform Act of 1969: 

Sec. 1563. Definitions and special rules — 
(a) Controlled group of corporations. • • • 

(2) Brother-sister controlled group. Two 
or more corporations If five or fewer persons 
who are Individuals, estates, or trusts own 
(within the meaning of subsection (d) (2)) 
stock possessing— 

(A) At least 80 percent of the total com¬ 
bined voting power of all classes of stock en¬ 
titled to vote or at least 80 percent of the 
total value of shares of all classes of the 
stock of each corporation, and 

(B) More than 50 percent of the total 
combined voting power of aU classes of stock 
entitled to vote or more than 50 percent of 
the total value of shares of all classes of stock 
of each corporation, taking into account 
the stock ownership of each such person 
only to the extent such stock ownership Is 
identical with respect to each such 
corporation. 

• • • • • 

[Sec. 1563 as added by sec. 235(a), Rev. 
Act 1964 (78 Stat. 116); amended by sec. 
401(c) Tax Reform Act 1969 (83 Stat. 602) [ 

§ 13.16—1 Definition of controlled group 
for taxable years ending on or after 
December 31, 1970. 

(a) Brother-sister controlled group. 
(1) For taxable years ending on or after 
December 31, 1970, the term “brother- 
sister controlled group” means two or 
more corporations if the same five or 
fewer persons who are individuals, 
estates, or trusts own (directly and with 
the application of the rules contained in 
paragraph (b) of § 1.1563-3 of this chap¬ 
ter), singly or in combination, stock 
possessing— 

(i) At least 80 percent of the total 
combined voting power of all classes of 
stock entitled to vote or at least 80 per¬ 
cent of the total value of shares of all 
classes of the stock of each corporation; 
and 

<ii) More than 50 percent of the total 
combined voting power of all classes of 


stock entitled to vote or more than 50 
percent of the total value of shares of 
all classes of stock of each corporation, 
taking into account the stock ownership 
of each such person only to the extent 
such stock ownership is identical with 
respect to each such corporation. 

(2) The principles of this paragraph 
may be illustrated by the following 
examples: 

Example (1), The outstanding stock of 
corporations P, Q, R. S, and T, which have 
only one class of stock outstanding, is owned 
by the following unrelated individuals: 


Corporations IdenUcal 

Individuals -ownership 

P Q R S T 



Total 


Percent 

60 60 60 60 100 

40... 

.... 40 . 

. 40.. 

_ 40. 


100 100 100 100 100 


GO 


60 


Corporations P. Q. R, S, and T are members 
of a brother-sister controlled group. 

Example (2). The outstanding stock of 
corporations U and V. which have only one 
class of stock outstanding. Is owned by the 
following unrelated individuals: 


Corporations Identical 

Individuals - ownership 

U V 


Percent 

F... 5 .. 

0 . 10. 

H. 10. 

1 . 20.- 

J. 56 65 66 

K.... 10. 

L. 10.. 

M. 10. 

N. 10. 

O... 6. 


Total. 100 100 65 


Corporations U and V are not members of a 
brother-sister controlled group because at 
least 80 percent of the stock of each cor¬ 
poration is not owned by the same five or 
fewer persons. 

(b) Overlapping brother-sister con- 
trolled groups after 1969 . If. on a De¬ 
cember 31 after 1969, a corporation 
would, without application of this para¬ 
graph, be a component member of more 
than one brother-sister controlled group 
on such date, such corporation shall be 
treated as component member of only 
one such group on such date. The deter¬ 
mination as to which group such corpo¬ 
ration is treated as a component mem¬ 
ber shall be made by the district di¬ 
rector with audit jurisdiction of such 
corporation’s return for the taxable year 
that includes such December 31 unless 
such corporation files an election as pro¬ 
vided in this paragraph. The election 
shall be in the form of a statement, 
signed by a person authorized to act on 
behalf of such corporation, designating 
the group in which the corporation has 
elected to be included. The statement 
shall provide all the information with 
respect to stock ownership which is rea¬ 
sonably necessary to satisfy the district 


FEDERAL REGISTER, VOL 36, NO. 55—SATURDAY, MARCH 20, 1971 
















































5340 


RULES AND REGULATIONS 


director that the corporation would, but 
for the election, be a component mem¬ 
ber of more than one controlled group. 
The statement shall be filed on or before 
the due date (including extensions of 
time) for the filing of the income tax 
return of such corporation for the tax¬ 
able year. (However, in the case of an 
election with respect to December 31, 
1970, the statement shall be considered 
as timely filed if filed on or before June 
15, 1971.) Once filed, the election is ir¬ 
revocable and effective until such time 
that a change in the stock ownership of 
the corporation results in termination of 
membership in the controlled group in 
which such corporation has been in¬ 
cluded. 

Because of the need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision, it is 
found impracticable to issue it with no¬ 
tice and public procedure thereon under 
subsection (b) of section 553 of title 5 of 
the United States Code or subject to the 
effective date limitation of subsection (d) 
of that section. 

(Secs. 1563(b)(4) (78 Stat. 121; 26 U.S.C. 
1563(b)(4)). 7805 ( 68A Stat. 917; 26 U.S.C. 
7805), Internal Revenue Code of 1954) 

[seal] Randolph W. Thrower, 
Commissioner of Internal Revenue. 

Approved: March 17,1971. 

John S. Nolan, 

Acting Assistant Secretary 
of the Treasury. 

IFR Doc.71-3878 Filed 3-19-71;8:47 am) 


Title 7—AGRICULTURE 

Chapter IX—Consumer and Market¬ 
ing Service (Marketing Agreements 
and Orders; Fruits, Vegetables, 
Nuts), Department of Agriculture 

{Lemon Reg. 472) 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

§ 910.772 Lemon Regulation 472. 

(a) Findings. % (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 910, as amended (7 CFR Part 
910), regulating the handling of lemons 
grown in California and Arizona, effec¬ 
tive under the applicable provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), and upon the basis of the recom¬ 
mendations and information submitted 
by the Lemon Administrative Committee, 
established under the said amended mar¬ 
keting agreement and order, and upon 
other available information, it is hereby 
found that the limitation of handling 


of such lemons, as hereinafter provided, 
will tend to effectuate the declared policy 
of the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the 
public interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
hereof in the Federal Register (5 U.S.C. 
553) because the time intervening be¬ 
tween the date when information upon 
which this section is based became avail¬ 
able and the time when this section must 
become effective in order to effectuate 
the declared policy of the act is insuffi¬ 
cient, and a reasonable time is permitted, 
under the circumstances, for prepara¬ 
tion for such effective time; and good 
cause exists for making the provisions 
hereof effective as hereinafter set forth. 
The committee held an open meeting 
during the current week, after giving due 
notice thereof, to consider supply and 
market conditions for lemons and the 
need for regulation; interested persons 
were afforded an opportunity to submit 
information and views at this meeting; 
the recommendation and supporting in¬ 
formation for regulation during the pe¬ 
riod specified herein were promptly sub¬ 
mitted to the Department after such 
meeting was held; the provisions of this 
section, including its effective time, are 
identical with the aforesaid recommen¬ 
dation of the committee, and information 
concerning such provisions and effective 
time has been disseminated among han¬ 
dlers of such lemons; it is necessary, in 
order to effectuate the declared policy 
of the act, to make this section effective 
during the period herein specified; and 
compliance with this section will not re¬ 
quire any special preparation on the part 
of persons subject hereto which cannot 
be completed on or before the effective 
date hereof. Such committee meeting 
was held on March 16, 1971. 

(b) Order. (1) The respective quan¬ 
tities of lemons grown in California and 
Arizona which may be handled during 
the period March 21 through March 27, 
1971, are hereby fixed as follows: 

(1) District 1: 9,000 cartons; 

(ii) District 2: 191,000 cartons; 

(iii) District 3: Unlimited. 

(2) As used in this section, “handled,*' 
“District 1“District 2,” “District 3,” 
and “carton” have the same meaning as 
when used in the said amended market¬ 
ing agreement and order. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: March 17, 1971. 

Paul A. Nicholson, 
Deputy Director, Fruit and Veg¬ 
etable Division , Consumer and 
Marketing Service. 

[FR Doc.71-3907 Filed 3-19-71;8:49 am) 


Title 24—HOUSING AND 
HOUSING CREDIT 

Chapter VII—Federal Insurance Ad¬ 
ministration, Department of Hous¬ 
ing and Urban Development 

SUBCHAPTER B—NATIONAL FLOOD INSURANCE 
PROGRAM 

PART 1909—GENERAL PROVISIONS 

PART 1914—AREAS ELIGIBLE FOR 
THE SALE OF INSURANCE 

Elimination of Emergency Flood 
Insurance Area Map 

The following miscellaneous amend¬ 
ments are made to Parts 1909 and 1914, 
to add the term “affiliates” to the defini¬ 
tions in § 1909.1 and to revise §§ 1909.1, 
1914.2. and 1914.3 by amending the defi¬ 
nition of and eliminating the require¬ 
ment for an Emergency Flood Insurance 
Area Map. Since this amendment elimi¬ 
nates a requirement previously imposed 
by the Administrator, notice and public 
procedure hereon are found to be unnec¬ 
essary, and the amendment shall be 
effective upon publication in the Federal 
Register. 

1. Section 1909.1 is amended by adding 
a definition of “affiliates” in alphabetical 
order, and amending the definition of 
“Emergency Flood Insurance Area Map” 
to read as follows: 

§ 1909.1 General definitions. 

* # « * • 

“Affiliates” means two or more associ¬ 
ated business concerns which are or can 
be either directly or indirectly controlled 
by one or more of the affiliates or by a 
third party. 

* * • * • 

“Emergency Flood Insurance Area 
Map” means the official map on which 
the Administrator has delineated the 
areas in which flood insurance may be 
sold under the emergency flood insur¬ 
ance program. 

♦ # • • • 

2. The title and paragraph (a) of 
§ 1914.2 are amended to read as follows: 

§ 1914.2 Eligibility under emergency 
program. 

(a) Where a Flood Insurance Rate 
Map, described in § 1914.3, is not avail¬ 
able at the time an applicant community 
qualifies for flood insurance under the 
emergency program, the Administrator 
may declare the entire community a flood 
plain area having special flood hazards. 
As soon as the Administrator has ob¬ 
tained sufficient technical information to 
define the special flood hazard area more 
precisely, he may request the local 
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authority responsible for implementing 
the assurances required by § 1910.12 of 
this chapter, to delineate on a local map 
or plat (of sufficient scale to show the 
location of building sites for insurance 
purposes ) the proposed boundaries of the 
more limited area having special flood 
hazards. Local maps so prepared and 
subsequently approved by the Adminis¬ 
trator for official purposes are known as 
Flood Hazard Boundary Maps. 

• • * • • 

3. Paragraph (a) of § 1914.3 is 
amended to read as follows: 

§ 1914.3 Flood Insurance Map*. 

(a) Emergency Flood Insurance Area 
Map: Areas, under the emergency pro¬ 
gram. for which the Administrator has 
authorized the sale of flood insurance 
may be designated on an Emergency 
Flood Insurance Area Map. 

* * * * * 

(National Flood Insurance Act of 1968 (title 
xm of the Housing and Urban Development 
Act of 1968), 82 Stat. 572, as amended by 
secs. 408-410 of the HUD Act of 1969, 83 Stat. 
396; 42 U.S.C. 4001-4127; Secretary’s dele- 
gation of authority to Federal Insurance 
Administrator, 34 F.R. 2680, Feb. 27, 1969) 

Effective date . This document shall be 
effective upon publication in the Federal 

Register (3-20-71). 

George K. Bernstein, 
Federal Insurance Administrator . 

(FR Doc.71-3870 Filed 3-19-71;8:46 ami 

Title 38— PENSIONS, BONUSES, 
AND VETERANS’ RELIEF 

Chapter I— Veterans Administration 
PART 3—ADJUDICATION 


widow, child, or parent based on the 
death of a commissioned officer of the 
Public Health Service, the Coast and Geo¬ 
detic Survey, the Environmental Science 
Services Administration, or the National 
Oceanic and Atmospheric Administration 
occurring on or after May 1, 1957, if any 
amounts are payable under the Federal 
Employees’ Group Life Insurance Act of 
1954 i Public Law 598, 83d Cong., as 
amended) based on the same death. (Sec. 
501(c)(2), Public Law 881, 84th Cong. 
(70 Stat. 857), as amended by sec. 13(u). 
Public Law 85-857 (72 Stat. 1266); sec. 5, 
Public Law 91-621 (84 Stat. 1863).) 

• * • • • 

3. In 5 3.6(b), that portion of sub- 
paragraph (3) preceding subdivision (i) 
is amended to read as follows: 

§ 3.6 Duly period*. 

• * * * • 

(b) “ Active duty .” This means: 

+ * • * • 

(3) Full-time duty as a commissioned 
officer of the Coast and Geodetic Survey 
or of its successor agencies, the Environ¬ 
mental Science Services Administration 
and the National Oceanic and Atmos¬ 
pheric Administration: 

* * * * # 

4. In § 3.7, paragraph (g) is amended 
to read as follows: 

§ 3.7 Persons included. 

• * » • • 

(g) Coast and Geodetic Survey, and its 
successor agencies, the Environmental 
Science Services Administration and the 
National Oceanic and Atmospheric Ad¬ 
ministration . See 5 3.6(b)(3). 

* * • * • 

5. In § 3.400, paragraphs (b) (2) (iii) 
and (c)(3)(iv) are added to read as 
follows: 


Subpart A—Pension, Compensation, 
and Dependency and Indemnity 
Compensation 

Commissioned Officers of National 
Oceanic and Atmospheric Admin¬ 
istration 


L In 5 3.1(g), subparagraph 
amended to read as follows: 

§ 3.1 Definitions. 


(6) 


is 


Secretary concerned" means: 

* ' * 

, Th e Secretary of Commerce, witfc 
respect to matters concerning the Coasl 
^“GeodeticSurvey, the Environmental 
N a Mn^i Sei ^5 es Administration, and the 


ls 

§3.3 Dependency and indemnity com- 
pensation. 

• 

d> Gro “P We insurance. No depend- 
Indemnity compensation of 
a “ compensation shall be paid to any 


§ 3.400 General. 

• • • • • 

(b) Disability benefits. * • ♦ 

(2) Disability compensations . • • • 
(iii) Disability incurred in Environ¬ 
mental Science Services Administration 
or National Oceanic and Atmospheric 
Administration, prior to December 31, 
1970. Date following date of discharge or 
release from full-time duty as a com¬ 
missioned officer if application is filed on 
or after December 31, 1970, and prior 
to July 1, 1971. (Public Law 91-621, 84 
Stat. 1863) 


(c) Death benefits. • • • 

(3) Dependency and indemnity com¬ 
pensation. • • * 

(iv) Death prior to December 31, 1970, 
of commissioned officer of Environmental 
Science Services Administration or Na¬ 
tional Oceanic and Atmospheric Admin¬ 
istration. on full-time duty. First day of 
the month in which death occurred if 
application is filed on or after Decem¬ 
ber 31, 1970, and prior to July 1, 1971. 
(Public Law 91-621, 84 Stat. 1863) 

• * • • * 

6. In § 3.750, paragraphs (a) and (c) 
are amended to read as follows: 


§ 3.750 Retirement pay. 

(a) General. Except as provided in 
paragraph (c) of this section and § 3.751, 
any person entitled to receive retirement 
pay based on service as a member of the 
Armed Forces or as a commissioned of¬ 
ficer of the Public Health Service, the 
Coast and Geodetic Survey, the Environ¬ 
mental Science Services Administration: 
or the National Oceanic and Atmos¬ 
pheric Administration may not receive 
such pay concurrently with benefits pay¬ 
able under laws administered by the 
Veterans Administration. The term “re¬ 
tirement pay” includes retired pay and 
retainer pay. 

* • • * * 

(c) Waiver. A person specified in para¬ 
graph (a) of tills section may receive 
pension or compensation upon filing with 
the service department concerned a 
waiver of so much of his retirement pay 
as is equal in amount to the pension or 
compensation to which he is entitled. 
(38 U.S.C. 3105) 

(72 Stat. 1114; 38 U.S.C. 210) 

These VA regulations are effective 
December 31, 1970. 

Approved: March 16, 1971. 

By direction of the Administrator. 

TsealI Fred B. Rhodes, 

Deputy Administrator . 

[FR Doc.71-3882 Filed 3-19-71;8:47 ami 

Title 43—PUBLIC LANDS: 
INTERIOR 

Chapter II—Bureau of Land Manage¬ 
ment, Department of the Interior 
APPENDIX — PUBLIC LAND ORDERS 

[Public Land Order 5030J 
[Arizona 5883] 

ARIZONA 

Withdrawal for National Forest Ad¬ 
ministrative Site and Recreation Areas 

By virtue of the authority vested in 
the President and pursuant to Execu¬ 
tive Order No. 10355 of May 26, 1952 
(17 F.R. 4831), it is ordered as follows: 

1. Subject to valid existing rights, the 
following described national forest lands 
are hereby withdrawal from appropria¬ 
tion under the mining laws (30 U.S.C., 
Ch. 2), but not from leasing under the 
mineral leasing laws, in aid of programs 
of the Department of Agriculture: 

Kaibab National Forest 

GILA AND SALT RIVER MERIDIAN 

Dogtown Campground 
T. 21 N., R. 2 E., Sec. 12. S&, Sl^NE^. 

Chalender and Williams Ranger Station 
Administrative Site 


T. 22 N.. R. 2 E.. 

Sec. 27. S W ^4 NW y 4 NE *4 SE y 4 , W«/ 2 SW«i 
NEViSE^, approximately 2 acres in the 
S^NE»/ 4 NWV 4 SE^4, not in conflict with 
PLO 3147 Roadside Zone and E.S. 677, 
SE NW *4 SE Vi (less approximately 1 
acre In conflict with E.S. 677 and ap¬ 
proximately 3 acres in R.R. exception). 
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The areas described aggregate 415.5 
acres in Conconino County. 

2. The withdrawal made by this order 
does not alter the applicability of those 
public land laws governing the use of 
the national forest lands under lease, 
license, or permit, or governing the dis¬ 
posal of their mineral or vegetative re¬ 
sources other than under the mining 
laws. 

Harrison Loesch, 
Assistant Secretary of the Interior . 

March 16,1971. 

[FR Doc.71-3858 Filed 3-19-71;8:45 am) 


[Public Land Order 50311 
[New Mexico 8475 J 

NEW MEXICO 

Partial Revocation of Public Water 
Reserve 

By virtue of the authority vested in 
the President and pursuant to Execu¬ 
tive Order No. 10355 of May 26, 1952 
(17 F.R. 4831), it is ordered as follows: 

1. The Executive order of April 17, 
1926, creating Public Water Reserve No. 
107, Interpretation No. 250 of February 6, 
1929, is hereby revoked so far as it affects 
the following described land: 

New Mexico Principal Meridian 
T. 30 S..R. 19 W. f 

Sec. 6.SE»4SWi/ 4 . 

The area described aggregates 40 acres 
in Hidalgo County. 

The land is located 15 miles south of 
the small community of Animas. The ter¬ 
rain is slightly rolling and the soils are 
moderately deep sandy loam. The vegetal 
cover consists of tobosa and sacaton 
grasses and mesquite. 

2. At 10 ajn. on April 21, 1971, the 
land shall be open to operation of the 
public land laws generally, subject to 
valid existing rights, the provisions of 
existing withdrawals, and the require¬ 
ments of applicable law. All valid ap¬ 
plications received at or prior to 10 a.m. 
on April 21, 1971, shall be considered 
as simultaneously filed at that time. 
Those received thereafter shall be con¬ 
sidered in the order of filing. The land 
has been open to applications and offers 
under the mineral leasing laws, and to 
location under the UJS. mining laws for 
metalliferous minerals. It will be open 
to location for nonmet&lliferous minerals 
at 10 ajn. on April 21, 1971. 

Inquiries concerning the land shall be 
addressed to the Land Office Manager, 
Bureau of Land Management, Post Office 
Box 1449, Santa Fe, NM 87501. 

Harrison Loesch, 
Assistant Secretary of the Interior . 

March 16, 1971. 

[FR Doc.71-3859 Filed 3-19-71;8:45 am) 


Title 45—PUBLIC WELFARE 

Chapter XII—Environmental 
Protection Agency 

PART 1201—CONTROL OF AIR POL¬ 
LUTION FROM NEW MOTOR VE¬ 
HICLES AND NEW MOTOR VEHICLE 
ENGINES 

Miscellaneous Amendments 

On November 10, 1970, regulations for 
the control of air pollution from new 
motor vehicles and new motor vehicle en¬ 
gines beginning with the 1972 model year 
were published in 45 CFR Part 85 (35 
F.R. 17288). Subsequently (35 F.R. 
19181), Part 85 was redesignated as Part 
1201 in Chapter XII of Title 45 of the 
Code of Federal Regulations, and the 
terms "Department of Health, Educa¬ 
tion, and Welfare" and "Secretary" in 
the part were deemed to mean "Environ¬ 
mental Protection Agency" and "Admin¬ 
istrator" respectively. 

Numerous questions and comments 
were received by the Acting Commis¬ 
sioner, Air Pollution Control Office, from 
manufacturers concerning the interpre¬ 
tation and application of the provisions 
of the regulations. In order that Air 
Pollution Control Office personnel could 
properly respond to the industry’s in¬ 
quiries and observations, a technical 
meeting was held at the Air Pollution 
Control Office’s headquarters at the 
Parklawn Building, Rockville, Md., on 
December 10, 1970. Notice of the meeting 
was mailed to vehicle manufacturers and 
industry associations, both domestic and 
foreign, together with an invitation af¬ 
fording them an opportunity to discuss 
the implementation of those regulations. 
In addition, an announcement of the 
meeting was made through a press re¬ 
lease which invited the public to partici¬ 
pate. In attendance at the meeting, in 
addition to Federal personnel, were rep¬ 
resentatives of the domestic and foreign 
automobile and engine manufacturers 
and the industry associations, research 
and development concerns, oil com¬ 
panies, and one State air pollution con¬ 
trol agency. The amendments and cor¬ 
rections set forth below are the results 
of that meeting and of further efforts at 
clarification by program personnel. 

The Agency finds that good cause 
exists for omitting as unnecessary and 
impracticable a notice of proposed rule 
making, public rule making procedure, 
and postponement of effective date in 
the issuance of these amendments, in 
that (1) they are designed to correct and 
clarify the regulations; (2) to the extent 
that minor substantive revisions are 
made they are mitigative in nature, and 
both industry and the public were pro¬ 
vided opportunity to discuss the need for 


revision at the public technical meeting; 
and (3) considerations of lead time for 
the 1972 model year dictate immediate 
promulgation. 

(Sec. 301(a), 81 Stat. 504; 42 U.S.C. 1857g(a), 
as amended by sec. 15(c)(2), Public Law 
91-604, 84 Stat. 1713) 

Dated: March 16, 1971. 

William D. Ruckelshaus, 
Administrator. 

Part 1201 of Chapter XII, Title 45 of 
the Code of Federal Regulations is 
amended as follows, effective upon publi¬ 
cation (3-20-71): 

1. In § 1201.1, paragraphs (a) (1), (4), 
(16), and (31) are revised to read as 
follows: 

§ 1201.1 Definitions. 

(a) • • • 

(1) "Act" means Part A of Title H of 
the Clean Air Act, 42 U.S.C. 1857 f-1 
through f-7, as amended by Public Law 
91-604. 

• • • • • 

(4) "Gross vehicle weight" means the 
manufacturer’s gross weight rating for 
the individual vehicle. 

• • • • • 

(16) "Crankcase emissions’’means air¬ 
borne substances emitted to the atmos¬ 
phere from any portion of the engine 
crankcase ventilation or lubrication 
systems. 

» * • • « 

(31) "Span gas" means a gas of known 
concentration which is used routinely to 
set the output level of an analyzer. 

2. Section 1201.30 is revised to read as 
follows: 

§ 1201.30 Applicability. 

The provisions of this subpart are ap¬ 
plicable to new gasoline fueled heavy 
duty engines beginning with the 1972 
model year. 

§ 1201.51 [ Amended] 

3. In § 1201.51(b) (5), the comma after 
the word "conformity" is deleted. 

4. In § 1201.55, paragraph fb)(l>‘i> 
is revised to read as follows: 

§ 1201.55 Certification. 

(b) (1) • * • 

(i) A test vehicle selected undei 
§ 1201.89(b) (2) or (4), § 1201.110(b) <2> 
or (4), or § 1201.130(b) (2), as appropri¬ 
ate, shall represent all vehicles in the 
same engine family of the same engine 
displacement-exhaust emission control 
system-evaporative emission control sys¬ 
tem combination. 

• * ♦ • * 

§ 1201.58 [Amended] 

5. In § 1201.58(a), the word "intended ’ 
is deleted. 
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§ 1201.64 [Amended] 

6. In § 1201.64(c). the word “wit¬ 
nesses” is changed to “witness". 

7. Section 1201.70 is revised to read 

as follows: 

§ 1201.70 Introduction. 

The procedures described in this sub¬ 
part will be the test program to deter¬ 
mine the conformity of gasoline fueled 
light duty vehicles with the applicable 
standards set forth in this part. 

(a) The test consists of prescribed 
sequences of fueling, parking, and oper¬ 
ating conditions. The exhaust gases gen¬ 
erated during vehicle operation are 
diluted with air and sampled contin¬ 
uously for subsequent analysis of specific 
components by prescribed analytical 
techniques. The fuel evaporative emis¬ 
sions are collected for subsequent weigh¬ 
ing during both vehicle parking and 
operating events. The test applies to ve¬ 
hicles equipped with catalytic or direct- 
flame afterburners, induction system 
modifications, or other systems or to un¬ 
controlled vehicles and engines. 

(b) The exhaust emission test is de¬ 
signed to determine hydrocarbon and 
carbon monoxide mass emissions while 
simulating an average trip in an urban 
area of 7.5 miles from a cold start. The 
test consists of engine startup and ve¬ 
hicle operation on a chassis dynamometer 
through a specified driving schedule, as 
described in Appendix A to this part. A 
proportional part of the diluted exhaust 
emissions is collected continuously, for 
subsequent analysis, using a constant 
volume (variable dilution) sampler. 

(c) The fuel evaporative emission test 
is designed to determine fuel hydro¬ 
carbon evaporative emissions to the at¬ 
mosphere as a consequence of urban 
dhvmg, and diurnal temperature fluc¬ 
tuations during parking. It is associated 
with a series of events representative of 
a motor vehicle's operation, which result 
in fuel vapor losses directly from the fuel 
tank and carburetor. Activated carbon 
traps are employed in collecting the 
vaporized fuel. The test procedure is 
specifically aimed at collecting and 
weighing: 

<1) Diurnal breatiling losses from the 
fuel tank and other parts of the fuel sys¬ 
tem when the fuel tank is subjected to a 
temperature increase representative of 
the diurnal range; 

<2 ' Running losses from the fuel tank 
and carhuretor resulting from a simu¬ 
lated trip from a cold start on a chassis 

dynamometer; and 

(3) Hot soak losses from the fuel tank 
and carburetor which result when the 
etude is parked and the hot engine Is 

turned off. 


§ 1201.71 f Amended ] 

It, 8 '.? 1 51201 ' 71 ' the word “Of” follow- 
g the word "content” In paragraph (a) 
« changed to "or” and the listing in the 
le m paragraph (b) under the “Pre- 
™um" column on the “Sulfur, wt. per- 
rf, } me reading “0.2-0.10” Is changed 

10 read "0.02-0.10”. 


§ 1201.74 [Amended] 

9. In § 1201.74(a), the second word 
“than” in subparagraph (1), is changed 
to “then" and a comma is inserted in 
subparagraph (2) after “§ 1201.71(a) ”. 

10. In § 1201.76, the hyphen after 
“mm” in paragraph (e) (2) (ii), is deleted 
and paragraph (b) is revised to read as 
follows: 

§ 1201.76 Dynamometer procedure. 

* * ^ • * * 

(b) During dynamometer operation, a 
fixed speed cooling fan shall be posi¬ 
tioned so as to direct cooling air to the 
vehicle in an appropriate manner with 
the engine compartment cover open. The 
fan capacity shall normally not exceed 
5,300 c.f.m. If, however, the manufac¬ 
turer can show that during field opera¬ 
tion the vehicle receives additional cool¬ 
ing, the fan capacity may be increased or 
additional fans used if approved in ad¬ 
vance by the Administrator. In the case 
of vehicles with front engine compart¬ 
ments, the fan(s) shall be squarely po¬ 
sitioned between 8 and 12 inches in front 
of the cooling air inlets (grill). In the 
case of vehicles with rear engine com¬ 
partments (or if special designs make 
the above impractical), the cooling 
fan(s) shall be placed in a position to 
provide sufficient air to maintain engine 
cooling. 

• • • • * 

11. In § 1201.77, a comma is inserted 
after “m.p.h.” in paragraph (f) and par¬ 
agraph (e) is revised to read as follows: 

* • • * * 

§ 1201.77 Three-speed manual trans¬ 
missions. 

(e) Acceleration modes shall be driven 
smoothly with the shift speeds as recom¬ 
mended by the manufacturer. If the 
manufacturer does not recommend shift 
speeds, the vehicle shall be shifted from 
first to second gear at 15 m.p.h. and 
from second to third gear at 25 m.p.h. 
The operator shall release the accelerator 
pedal during the shift, and accomplish 
the shift with minimum closed throttle 
time. If the vehicle cannot accelerate at 
the specified rates, the vehicle shall be 
accelerated at WOT until the vehicle 
speed reaches the speed at which it 
should be at that time during the test. 
* * • • * 

12. In § 1201.78 paragraphs (a) is re¬ 
vised to read as follows: 

§ 1201.78 Four-speed and five-speed 
manual transmissions. 

(a) Use the same procedure as for 
three-speed manual transmissions for 
shifting from first to second gear and 
from second to third gear. If the manu¬ 
facturer does not recommend shift 
speeds, the vehicle shall be shifted from 
third to fourth gear at 40 m.p.h. Fifth 
gear may be used at the manufacturer’s 
option. 

• • • • 0 

13. In § 1201.79, paragraph (a) is re¬ 
vised to read as follows: 

§ 1201.79 Automatic transmissions. 

(a) All test conditions shall be run 
with the transmission in “Drive” (highest 


gear). Automatic stick-shift transmis¬ 
sions may be shifted as manual transmis¬ 
sions at the option of the manufacturer. 
• • • • * 

14. In § 1201.80, paragraphs (b) (1) 
(2), <d), and (f)(3) are revised. As 
amended § 1201.80 reads as follows: 

§ 1201.80 Engine starting and restart¬ 
ing. 

* • * ♦ * 

(b) (1) Vehicles equipped with auto¬ 
matic chokes shall be operated according 
to the instructions which will be in¬ 
cluded in the manufacturer’s operating 
or owner s manual including “kick-down” 
from cold fast idle. For vehicles whose 
starting instructions do not specify “kick- 
down” from cold fast idle, the “kick- 
down” will not be performed. For 
vehicles whose starting instructions 
specify “kick-down” from cold fast idle, 
without specifying a time or for vehicles 
which do not have starting instructions, 
the “kick-down” shall be performed 13 
seconds after the engine starts. The 
transmission shall be placed in gear 15 
seconds after the engine is started. If 
necessary, braking may be employed to 
keep the drive wheels from turning. 

(2) Vehicles equipped with manual 
chokes shall be operated according to 
the instructions which will be included 
in the manufacturer’s operating or own¬ 
er’s manual. If not specified, the choke 
shall be operated to maintain engine idle 
at 1,100±50 r.p.m. during the initial 
idle period and used where necessary 
during the remainder of the test to keep 
the engine running. 

• • • • * 

(d) If the vehicle does not start after 
10 seconds of cranking, cranking shall 
cease and the reason for failure to 
start determined. The revolution counter 
on the constant volume sampler (see 
§ 1201.85, Dynamometer test runs) shall 
be turned off and the sample solenoid 
valves placed in the “dump” position 
during this diagnostic period. In addi¬ 
tion, either the positive displacement 
pump should be turned off or the 
exhaust tube disconnected from the 
tailpipe during the diagnostic period. 
If failure to start is an operational 
error, the vehicle shall be rescheduled 
for testing from a cold start. If fail¬ 
ure to start is caused by vehicle 
malfunction, corrective action of less 
than 30 minutes duration may be taken 
and the test continued. The sampling 
system shall be reactivated at the same 
time cranking is started. When the en¬ 
gine starts, the driving schedule timing 
sequence shall begin. If failure to start 
is caused by vehicle malfunction and the 
vehicle cannot be started, the test shall 
be voided, the vehicle removed from the 
dynamometer, corrective action taken, 
and the vehicle rescheduled for test. The 
reason for the malfunction (if deter¬ 
mined) and the corrective action taken 
shall be reported. 

* * * * « 

(f) • • * 

(3) If the vehicle will not restart 
within 1 minute, the test shall be voided, 
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the vehicle removed from the dyna¬ 
mometer, corective action taken, and the 
vehicle rescheduled for test. The reason 
for the malfunction (if determined) and 
the corerctive action taken shall be 
reported. 

15. Section 1201.81 is revised to read 
as follows: 

§ 1201.81 Sampling and analytical sys¬ 
tem (exhaust emissions). 

(a) Schematic drawings. The follow¬ 
ing figures (Pigs, la and lb) are sche¬ 
matic drawings of the exhaust gas sam¬ 
pling and analytical systems which will 
be used for testing under the regulations 
in this part. Additional components such 
as instruments, valves, solenoids, pumps, 
and switches may be used to coordinate 
the functions of the component systems. 
In particular, the instruments may be 
connected in parallel instead of in series. 

(b) Component description (exhaust 
gas sampling system). The following 
components will be used in the exhaust 
gas sampling system for testing under 
the regulations in this part. See Figure 
la. Other types of constant volume 
samplers may be used if shown to yield 
equivalent results. 

(1) A dilution air filter assembly con¬ 
sisting of a particulate (paper) filter to 
remove solid matter from the dilution 
air and thus increase the life of the char¬ 
coal filter; a charcoal filter to reduce and 
stabilize the background hydrocarbon 
level; a second particulate filter to re¬ 
move charcoal particles from the air 
stream. The filters shall be of sufficient 
capacity and the duct which carries the 
dilution air to the point where the ex¬ 
haust gas is added shall be of sufficient 
size so that the pressure at the mixing 
point is less than 3 inches of water pres¬ 
sure below ambient when the constant 
volume sampler is operating at its maxi¬ 
mum flow rate. 

(2) A flexible, leak-tight connector 
and tube to the vehicle tailpipe. The flex¬ 
ible tubing shall be of sufficient size to 
limit the maximum pressure at the tail¬ 
pipe to less than 5 inches of water pres¬ 
sure above ambient during the test. 

(3) A heating system to preheat the 
heat exchanger to within ±10° P. of its 
operating temperature before the test 
begins. 

(4> A heat exchanger capable of limit¬ 
ing the gas mixture temperature varia¬ 
tion during the entire test to ±10° P. as 
measured at a point immediately ahead 
of the positive displacement pump. 

(5) A positive displacement pump to 
pump the dilute exhaust mixture. The 
pump capacity (300 to 350 c.f.m. is suffi¬ 
cient for testing most vehicles) shall be 
large enough to virtually eliminate water 
condensation in the system. See appen¬ 
dix C for flow calibration techniques. 

(6) Temperature sensor (Tl) with an 
accuracy of ± 2• F. to allow continuous 
recording of the temperature of the di¬ 
lute exhaust mixture entering the posi¬ 
tive displacement pump. 

(7) Gauge <G1) with an accuracy of 
±1 nun. Hg to measure the pressure de¬ 
pression of the dilute exhaust mixture 


entering the positive displacement pump, 
relative to atmospheric pressure. 

(8) Gauge (G2) with an accuracy of 
± 1 mm. Hg to measure the pressure in¬ 
crease acr»*ss the positive displacement 
pump. 

(9) Sample probes (SI and S2) shall 
be pointed upstream to collect samples 
from the dilution airstream and the 
dilute exhaust mixture. The probes shall 
be sized so that the gas velocities in the 
probe inlet and the bulk stream are as 
nearly identical as practical. Additional 
sample probes may be used, for exam¬ 
ple, to obtain continuous concentration 
traces of the dilute exhaust stream. In 
such case the sample flow rate, in stand¬ 
ard cubic feet per test, must be added 
to the calculated dilute exhaust volume. 
The position of the sample probe in Fig¬ 
ure la is pictorial only. 

(10) Filters (FI and F2) to remove 
particulate matter from dilution air and 
dilute exhaust samples prior to entering 
sample collection bags. 

(11) Pumps (PI and P2) to pump the 
dilution air and dilute exhaust into their 
respective sample collection bags. 

(12) Flow control valves (N1 and N2) 
to regulate flows to sample collection 
bags, at constant flow rates. The mini¬ 
mum sample flow shall be 5 c.f .h. 

(13) Flowmeters (FL1 and FL2) to 
insure, by visual observation, that con¬ 
stant flow rates are maintained through¬ 
out the test. 

(14) Three-way solenoid valves (VI 
and V2) to direct sample streams to 
either their respective bags or overboard. 

(15) Quick-connect leak-tight fittings 
(Cl and C2), with automatic shutoff on 
bag side, to attach sample bags to sam¬ 
ple system. 

(16) Sample collection bags for dilu¬ 
tion air and exhaust samples of sufficient 
capacity so as not to impede sample flow. 

(17) A revolution counter to count the 
revolutions of the positive displacement 
pump while the test is in progress and 
samples are being collected. 

(c) Component description (exhaust 
gas analytical system). The following 
components will be used in the exhaust 
gas analytical system for testing under 
the regulations in this part. The analyt¬ 
ical system provides for the determina¬ 
tion of hydrocarbon con centr ations by 
flame ionization detector (FID) analysis 
and the determination of carbon mon¬ 
oxide concentrations by nondispersive 
infrared (NDIR) analysis in dilute ex¬ 
haust samples. See Figure lb. Other 
analytical principles may be employed if 
shown to yield equivalent results and if 
approved in advance by the Administra¬ 
tor. 

(1) Filter (F3) to remove any residual 
particulate matter from the collected 
samples. 

(2) Pump (P3) to transfer samples 
from the sample bag to the analyzers. 

(3) Selector valves (V3, V4, and V5) 
for directing sample and calibrating 
gages or zeroing gas to the analyzers. 

(4) Flow control valves (N3, N4, N5, 
and N6) to regulate flows to a constant 
rate of 5 c.f.h. 


(5) A flame-ionization-detector type 
analyzer to measure HC concentrations. 

(6) A carbon monoxide sensitized non¬ 
dispersive infrared analyzer to measure 
CO concentrations. 

(7) Flowmeter (FL3) to indicate sam¬ 
ple flow rate. 

(8) Recorders to provide permanent 
records of calibration, spanning and sam¬ 
ple measurements. 

16. In § 1201.82(d), a new subpara¬ 
graph (3) is added. As amended, 

§ 1201.82 reads as follows: 

§ 1201.82 Sampling anti analytical sys- 
tom (fuel evaporative emissions). 

• • * • • 

(d) * • • 

(3) Other types of thermocouples and 
recording equipment may be used pro¬ 
vided they record the information speci¬ 
fied in subparagraph (1) of this para¬ 
graph with the required accuracy and are 
self-contained. Type J thermocouples are 
required to be compatible with recording 
instruments used in Federal certification 
facilities. 

17. In § 1201.83, paragraphs (j) and 
(1) are revised to read as follows: 

§ 1201.83 Information to be recorded. 
• • » • • 

(j) Barometric pressure, ambient tem¬ 
perature and humidity and the tempera¬ 
ture of the air in front (from 6 to 12 
inches from the grill) of the radiator 
during the test. 

• » • • • 

(1) The temperature and pressure of 
the mixture of exhaust and dilution air 
entering the positive displacement pump 
and the pressure increases across the 
pump. The temperature of the mixture 
shall be recorded continuously or digi¬ 
tally at a rate often enough to determine 
temperature variations, or it may be con¬ 
trolled to -f 5° F. of the set point of the 
temperature control system. In the last 
case only the set point need be recorded. 
• * • • * 

18. In § 1201.84, a new paragraph <c) 
is added. As amended, § 1201.84 reads as 
follows: 

§ 1201.84 Analytical system calibration 
and sample handling. 

* * • • • 

(c) For the purposes of this paragraph 
the term “prepurified air” includes arti¬ 
ficial “air” consisting of a blend of nitro¬ 
gen and oxygen with concentrations be¬ 
tween 18 and 21 mole percent. 

19. In § 1201.85, paragraphs <b> (4) 
and (14) are revised to read as follows: 

§ 1201.85 Dynamometer test runs. 

• • • • ' 

(b) * • • 

(4) Start the positive displacement 
pump (if not already on), the sample 
pumps and the temperature recorder. 
(The heat exchanger of the constant 
volume sampler should be preheated to 
its operating temperature before the test 
begins.) 

. . • • 
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1 14 ) The positive displacement pump 
may be turned off. if desired. 

§ 1201.39 [Amended] 

20 In § 1201.89(a) (4), the word “sub- 
paragraph” is changed to “subpara¬ 
graphs” 

21 . In § 1201.90(a) (1). the word 
“schedule” in subdivision (v) is changed 
to •scheduled”, a new subdivision (viii) 
is added, and the present subdivision 
(viii) is renumbered as subdivision (ix). 
As amended, § 1201.90 is revised to read 
as follows: 

§ 1201.90 Maintenance. 

(a) • • ♦ 

(D • • • 

(v) The fuel evaporative emission 
control system may be serviced at 12.000- 
mile intervals <± 250 miles) of scheduled 

driving. 

• • • * » 

(viii) Engine idle speed may be 
adjusted at the 4.000-mile test point. 

(ix) Any other engine or fuel system 
maintenance or repairs will be allowed 
only with the advance approval of the 
Administrator. 

• • * * » 

§1201.91 [Amended] 

22. In § 1201.91(d), the reference 
"5 1201.33” is changed to “§ 1201.53”. 

23. In § 1201.100, paragraphs (a) and 
(b) are revised to read as follows: 

§ 1201.100 Introduction. 


approval of the Administrator, submit 
data on a similar engine for which cer¬ 
tification has previously been obtained. 

26. In § 1201.111(a) (1), a new subdivi¬ 
sion (vii) is added and the present 
subdivision (vii) is renumbered as sub¬ 
division (viii). As amended § 1201.111 is 
revised to read as follows: 

§1201.111 Maintenance. 

(a> * • • 

( 1 ) * * • 

(vii) Engine idle speed may be 
adjusted at the 125-hour test point. 

(viii) Any other engine or fuel system 
maintenance or repairs will be allowed 
only with the advance approval of the 
Administrator. 

§ 1201.122 l Amended 1 

27. In § 1201.122 (a) (2) (ill), the word 
“with” is changed to “within”. 

§ 1201.123 [Amended] 

28. In § 1201.123(b)(2), the word 
“measurment” is changed to “measure¬ 
ment”. 

§ 1201.121 [Amended] 

29. In § 1201.124(c) (2), the phrase “at 
least 15 minutes prior to testing” is en¬ 
closed in parentheses. 

§ 1201.126 [Amended] 

30. In § 1201.126(a)(3), the word 
“valve” is changed to “value”. 

31. In § 1201.130, paragraph (e) is re¬ 
vised to read as follows: 


Time (sec.) 

613_ 

842 _ 

1372 


Speed (m.pJi.) 

_22.8 

_ 20 . 1 

.... 0.0 


34. In Appendix C, steps 5 and 6 are 
revised. As amended. Appendix C reads 
as follows: 


5. The gas flow. Q. at each test point is 
calculated in standard cubic feet per minute 
from the flow device data. 

6. The gas flow (at pump inlet pressure 
and temperature) is calculated In cubic feet 
per revolution from the following: 


° n X 52S X P r 


Where: 

Q = Gas flow in standard cubic feet per 
minute. 

n — Pump speed in revolution per minute. 
See § 1201.87 for remainder of definitions. 
[FR Doc.71-3896 Filed 3-19-71:8:49 am) 

Title 47—TELECOMMUNICATION 

Chapter I—Federal Communications 
Commission 

[Docket No. 16979: FCC 71-255) 

part a— commission 

ORGANIZATION 

PART 64—MISCELLANEOUS RULES 
RELATING TO COMMON CARRIERS 

Computer and Communication 
Services and Facilities 


• * • • * 

(a) The test consists of prescribed 
sequences of engine operating conditions 
to be conducted on an engine dynamom¬ 
eter. The exhaust gases generated dur¬ 
ing engine operation are sampled 
continuously for specific component 
analysis through the analytical train. 
The test is applicable to engines equipped 
with catalytic or direct-flame after¬ 
burners, induction system modifications, 
or other systems, or to uncontrolled 
engines. 

(b) The exhaust emission test is de¬ 
signed to determine hydrocarbon and 
carbon monoxide concentrations during 
a truck driving pattern in a metropolitan 
area as simulated on an engine dyna¬ 
mometer, The test consists of two warm- 
up cycles and two hot cycles. The 
average concentrations for the warmup 
cycles and the hot cycles are combined to 
Meld the reported values. 


$ 1201.103 [Amended] 

hn 24 ‘ * 1201.105(f), the phrase “num- 

oer carburetors” is revised to read “num- 
Der of carburetors”. 

vkS ^ * 1 f 01 - 11 0, paragraph (e) is re¬ 
vised to read as follows: 

s 1201.110 TeM engines. 

’ • ♦ 

or dii2S.«S? S f testing an emission dats 
durability data engine selected unde] 

Paragraph (b) or (c) of this section anc 
twitting data therfor. a manufac- 
er may * with the prior writter 


§ 1201.130 Teel engine*. 

• • * • • 

(e) In lieu of testing an emission data 
or durability data engine selected under 
paragraph (b) or (c) of this section and 
submitting data therefor, a manufac¬ 
turer may. with the prior written ap¬ 
proval of the Administrator, submit data 
on a similar engine for which certifica¬ 
tion has previously been obtained. 

32. In § 1201.131(a)(1), subdivision 
(iii) is revised, a new subdivision (vi) is 
added, and the present subdivision (vi) 
is renumbered as subdivision (vii). As 
amended, § 1201.131 is revised to read as 
follows: 

§ 1201.131 Maintenance. 

(a) * * * 

( 1 ) • • • 

(iii) Normal engine lubrication serv¬ 
ices (engine oil change and oil filter, fuel 
filter, and air filter servicing and ad¬ 
justment of drive belt tension and engine 
bolt torque, as required) will be al¬ 
lowed at manufacturer’s recommended 
intervals. 


(vi) Engine low-idle speed may be ad¬ 
justed at the 125-hour test point. 

(vii) Any other engine or fuel system 
maintenance or repair will be allowed 
only with the advance approval of the 
Administrator. 


33. In Appendix A, the speed cor¬ 
responding to 613 sec. is revised and two 
time points are added as follows: 


Final decision and order. In the mat¬ 
ter of regulatory and policy problems 
presented by the interdependence of com¬ 
puter and communication services and 
facilities; Docket No. 16979. 

A. Introduction 

1. The Commission’s Notice of Pro¬ 
posed Rule Making and Tenative Deci¬ 
sion in this proceeding was issued on 
April 3. 1970 (FCC 70-338) * Interested 
parties were invited to submit written 
comments with respect thereto by 
June 15, 1970, and to participate in oral 
argument therein. Thirty-three parties 
submitted written comments and 18 par¬ 
ties participated in oral argument on 
September 3. 1970. Attachment A ,a lists 
those parties submitting written com¬ 
ments to the Tentative Decision and No¬ 
tice of Proposed Rule Making and de¬ 
notes, with an asterisk, those parties who 
appeared and participated in oral 
argument. 

2. In the Tenative Decision, we stated 
that: 

It Is clear from the comments submitted 
by respondents, as well as those in the SRI 
Reports, that the issues which raised basic 
concern in both the communications and 
computer industries are those which relate 
to the nature and extent of the regulatory 
jurisdiction and control which we intend to 
exercise over the furnishing of data process¬ 
ing and communications services, or some 


: Hereinafter cited as Tentative Decision. 
** Attachment A filed as part of original 
document. 
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combination thereof, by non-carrier data 
processing organizations and the furnishing 
of data processing services by communica¬ 
tions common carriers, (paragraph 5) 

This evaluation was further substanti¬ 
ated by the written comments on our 
Tentative Decision and the thrust of the 
participants’ positions in oral argument. 

3. Upon evaluation of the comments 
and oral argument held upon the find¬ 
ings and conclusions set forth in the 
Tentative Decision, we are of the opinion 
that certain clarifications and, in some 
instances, modifications of the Tentative 
Decision and the proposed rules are in 
order. Before turning our attention to 
these matters, however, we wish to point 
out that, although there were 61 re¬ 
spondents to the initial inquiry, only 33 
parties submitted written comments to 
the Tenttive Decision and poposed 
rules: and of those 33, only 24 had been 
original respondents. Consequently, it is 
reasonable to assume that 36 of the par¬ 
ties to this proceeding * 2 concurred, or at 
least acquiesced, in the Commission’s 
tentative position. Moreover, several of 
the 33 written submissions indicate gen¬ 
eral agreement with, and an endorsement 
of. the basic findings and conclusions in 
the Tentative Decision as these are re¬ 
flected in the proposed rules. 

B. Issues and Discussion 

JURISDICTION—GENERAL 

4. Several parties have urged that we 
explicitly recognize that our common 
carrier regulatory jurisdiction cannot be 
extended to data processing services, as 
such. 3 Since we are not proposing, at this 
time, to regulate data processing, as 
such, a discussion of the extent of our 
jurisdiction with respect thereto is nei¬ 
ther relevant nor necessary for purposes 
of this Decision and the rules promul¬ 
gated herein. However, we wish to 
reiterate that: 

• • • (I)f there should develop significant 
changes In the structure of the data process¬ 
ing Industry, or, if abuses emerge which re¬ 
quire the exercise of corrective action by the 
Commission, we shall not hesitate to re¬ 
examine the policies set forth herein. (Tenta-. 
tive Decision, paragraph 23.) 

SEPARATION OF CARRIERS AND DATA PROCESS¬ 
ING AFFILIATES 

5. Several carriers contend that this 
Commission is without authority to affect 
their public offering of data processing 
services and that, therefore, we lack the 
statutory warrant for effectuating the 
proposed rules which require a separa¬ 
tion of data processing activities from 


8 The Department of Justice, an original 
party to this proceeding, did not submit 
written comments but requested, and was 
granted, permission to appear and participate 

in oral argument. 

3 We have defined data processing as “The 

use of a computer for the processing of in¬ 
formation as distinguished from circuit or 
message-switching. ‘Processing’ involves the 
use of the computer for operations which 

include, inter alia, the functions of storing, 

retrieving sorting, merging and calculating 

data, according to programed instructions." 

(Tentative Decision, paragraph 15(a).) 


common carriage undertakings. We do 
not agree. 

6. We wish to make it clear that in our 
Decision herein and in the rules adopted 
to implement this Decision we are not at¬ 
tempting to assert jurisdiction over 
common carriers as purveyors of com¬ 
puter services, as such. Instead, we are 
addressing ourselves to the obligation of 
common carriers, in accordance with the 
purposes and objectives of the Communi¬ 
cations Act, to make available “to all the 
people of the United States a rapid, effi¬ 
cient, nationwide and worldwide wire 
and radio communications service with 
adequate facilities at reasonable charges’* 
(47 U.S.S. sec 151), and to the duty im¬ 
posed upon this Commission by the Com¬ 
munications Act of 1934, as amended, to 
execute and enforce the provisions of 
that Act in such manner as to achieve 
the purposes and objectives of the Act. 

7. There is virtually unanimous agree¬ 
ment by all who have commented in 
response to our Inquiry, as well as by 
all those who have contributed to the 
rapidly expanding professional litera¬ 
ture in the field, that the data process¬ 
ing industry has become a major force 
in the American economy, and that its 
importance to the economy will increase 
in both absolute and relative terms in 
the years ahead. 4 * * * There is similar agree¬ 
ment that there is a close and intimate 
relationship between data processing and 
communications services and that this 
interdependence w r ill continue to in¬ 
crease. In fact, it is clear that data 
processing cannot survive, much less de¬ 
velop further, except through reliance 
upon and use of communication facili¬ 
ties and services. Conversely, modern 
communication systems rely upon and 
make increasingly greater use of data 
processing. We stated in our Notice of 
Inquiry, and no respondent has chal¬ 
lenged the finding, that common car¬ 
riers “as part of the natural evolution 
of the developing communications art” 
were rapidly becoming equipped to enter 
into the data processing field, if not by 
design, by the fact that computers uti¬ 
lized for the provision of conventional 
communication services could be pro¬ 
gramed additionally to perform data 
processing services. Notice of Inquiry, 
8 FCC 2d 11, 13 (1966). 

8. It is our view that the total record 
herein, including the arguments ad¬ 
dressed in both written and oral presen¬ 
tations to us, supports the conclusion 
that without appropriate regulatory 
safeguards, the provision of data proc¬ 
essing services by common carriers could 
adversely affect the statutory obligation 
of such carriers to provide adequate com¬ 
munication services under reasonable 
terms and conditions and impair effec¬ 
tive competition in the sale of data 
processing services. 

9. In our Tentative Decision, we iden- 


* See. generally, Stanford Research Insti¬ 
tute Reports, Policy Issues Presented by the 
Interdependence of Computer and Commu¬ 
nications Services et al. (2 vols.), prepared 
for FCC, Contract RC-10056, February 1969. 


tifled specifically the following areas of 
regulatory concern: 

(a) That the sale of data processing 
services by carriers should not adversely 
affect the provision of efficient and eco¬ 
nomic common carrier services; 

(b) That the costs related to the fur¬ 
nishing of such data processing services 
should not be passed on, directly or indi¬ 
rectly, to the users of common carrier 
services; 

(c) That revenues derived from com¬ 
mon carrier services should not be used 
to subsidize any data processing services; 
and 

(d) That the furnishing of such data 
processing services by carriers should not 
inhibit free and fair competition between 
communication common carriers and 
data processing companies or otherwise 
involve practices contrary to the policies 
and prohibitions of the antitrust law’s. 
(Tentative Decision, paragraph 34.) 

10. As discussed in our Tentative De¬ 
cision, appropriate regulatory treatment 
of these concerns requires “a maximum 
separation of activities which are sub¬ 
ject to regulation from non-regulated 
activities involving data processing.” 
(Tentative Decision, paragraph 35.) Such 
a degree of separation, we concluded, 
would enable us, as well as State regu¬ 
latory agencies, to discharge regulatory 
responsibilities with respect to maintain¬ 
ing adequate and efficient communica¬ 
tions services at reasonable and nondis- 
criminatory rates and practices. It would 
also be conducive, we stated, to removing 
foreseeable anticompetitive carrier prac¬ 
tices and avoiding the necessity of taking 
corrective measures that might otherwise 
be called for. (Tentative Decision, para¬ 
graph 37.) Nothing has been brought to 
our attention, either by written comment 
or in oral argument, or In market de¬ 
velopments, that provides us with any 
rational basis for abandoning our tenta¬ 
tive conclusions in this respect. 8 Conse¬ 
quently, we consider the concept of 
“maximum separation” central to our 
regulatory scheme, and shall require such 
separation to insure that the public is 
offered efficient and economical com¬ 
munication services. 

11. We turn now to the questions 
which have been raised as to the manner 
in which this concept should be imple¬ 
mented. Several parties have urged an 
outright prohibition against the furnish¬ 
ing of computer services by any com¬ 
munications common carrier, any amu- 
iate of such a carrier, or any entity un¬ 
der common ownership with a carrier. 
Such a sanction would be extreme. It 


8 Indeed, Bunker-Ramo’s formal complali 
t Juno 5. 1970. against Western Union . 
r itself, indicative of a type of 
>resee and believe will be minimized - * 
nplementation of the principles of maxi 
mm separation. Without seeking to e 
te herein the merits of that oomplain • 
evertheless believe that It substantiates 
osition that potential controversy is mgruy 
robable wherever a c Qinmu xii catl0 ” 
lier is also competitive with Its com 
ations customers. 
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would be contrary to our policy of per¬ 
mitting the common carrier, directly or 
through affiliates, to enageg in nonregu- 
lated activities so long as such activities 
are not repugnant to or in derogation of 
the economic and social objectives of the 
Act. <See Tentative Decision, paragraph 
24. > Furthermore, as we found in our 
Tentative Decision, the computer service 
industry is one characterized by open 
competition and relatively free entry. 
(See paragraphs 19-23.) These charac¬ 
teristics , in fact, provide a major basis 
for our conclusion that we should not, at 
this point, assert regulatory authority 
over data processing, as such. Under 
these circumstances, and in view of our 
expectation that the competition af¬ 
forded by carriers in the provision of 
computer services could and would pro¬ 
vide benefits in such matters as new and 
improved services and lower prices, we 
cannot find the necessary social, eco¬ 
nomic. or policy considerations which 
would require or even justify an outright 
prohibition against the furnishing of 
data processing services by common car¬ 
riers. We shall, therefore, reaffirm our 
Tentative Decision in this respect and 
permit the data processing industry to 
evolve with carrier participation therein 
under conditions designed to obviate 
foreseeable abuses. At the same time, we 
stress our intention to reconsider this 
conclusion should future experience in¬ 
dicate that any of the premises under¬ 
lying this conclusion have not material¬ 
ized or that in spite of our prescribed 
safeguards carrier abuses are developing. 

12. Having determined not to impose 
outright prohibitions against carrier pro¬ 
vision of data processing services, we now 
turn to a consideration of the questions 
raised regarding those safeguards w'e 
have proposed in order to obviate any 
derogation of carrier communication 
service obligations to the public, or to 
prevent any abuse or limitation with re¬ 
spect to free competition because of the 
carrier’s access to customers as a pro¬ 
vider of communication services. As we 
stated in our Tentative Decision: 

The dangers • • • relate primarily to the 
nlleged ability of common carriers to favor 
their own data processing activities by dis¬ 
criminatory services, cross-subsidization, 
improper pricing of common carrier services, 
and related anticompetitive practices and 
activities. (Paragraph 22.) 

We propose that common carriers desir¬ 
ing to provide data processing services be 
permitted to do so only through affiliates 
utilizing separate books of account, sep¬ 
arate officers, separate operating person¬ 
nel, and separate equipment and facilities 
devoted exclusively to the rendition of 
data processing services. 

13. Western Union contends that cer¬ 
tain economies and consequential pub¬ 
lic benefits would flow from the public 
sale, lease, or other disposition of a com¬ 
mon carrier's “offpeak” or “backup” 
computing system capacity. While it 
may be true that costs allocated to the 
sale of such capacity would reduce the 
revenues required from communications 
services, we believe that the potential 
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abuses inherent in operations of this 
nature outweigh whatever benefits 
might be achieved. First of all, a car¬ 
rier's “backup” system should be de¬ 
signed to meet foreseeable breakdowns 
of equipment dedicated to public serv¬ 
ice and it should be available instantly 
for that purpose without the conflict¬ 
ing claims of other users. With respect 
to “offpeak” capacity, it is clear, assum¬ 
ing sound systems analyses were em¬ 
ployed by carrier personnel, that such 
capacity exists only during those hours 
when the communications flow is light, 
and that during peak hours, the sys¬ 
tems' capacity approaches full utiliza¬ 
tion for communication services pro¬ 
vision. It is characteristic of common 
carrier service that normal peaks shift 
and that abnormal or nonrecurring 
peaks eventuate from time to time. The 
use of “offpeak” capacity for data proc¬ 
essing would derogate from the carrier’s 
ability to accommodate these occur¬ 
rences. Such arrangements could result 
in an unacceptable conflict with the vital 
public functions for which the car¬ 
riers are licensed. 

14. Aside from these considerations, 
there are also other problems inherent in 
joint use of facilities or personnel. Our 
experiences with attempting to allocate 
investment and costs between and among 
communciation services provided by fun¬ 
gible plant and operated by the same 
personnel of a common carrier convince 
us of the great difficulties which could be 
involved in allocation procedures be¬ 
tween communications and data proc¬ 
essing activities. The potential for abuse 
and the difficulty of preventing or 
promptly remedying improprieties con¬ 
vince us that we should not alter our 
tentative conclusions as to the desirabil¬ 
ity of the type of separation contem¬ 
plated by our Tentative Decision. 

15. Under these circumstances, any 
economic benefits that might accrue to 
the carrier or its customers by permitting 
the commingling of regulated and data 
processing activities are, in our judgment, 
more than offset by the potential adverse 
effects of such an arrangement. We con¬ 
clude that a carrier’s computer system 
or systems should be dedicated exclu¬ 
sively to its public communication serv¬ 
ices or to its “in-house” data processing 
requirements incidental thereto. 

16. In order to implement our concept 
of “maximum separation”, we have 
sought to establish requisites affecting 
the mode of operation of common car¬ 
riers and their data processing affiliates. 
(See Tentative Decision, paragraph 36; 
§ 64.702 of the Commission's rules, 47 
CFR 64.702, as proposed). Several car¬ 
riers contend that the extent of separa¬ 
tion we would require therein is “unfair” 
and, if adopted as formulated, would 
place carrier data processors at a com¬ 
petitive disadvantage as compared to 
counterparts not affiliated with common 
carriers. We find this contention with¬ 
out merit. As we stated in our Tenta¬ 
tive Decision: 

For a relatively small capital investment, 
a service firm can be formed, computer equip¬ 
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ment can be leased, and programers can 
be hired. The factors which mark the dif¬ 
ference between service bureau success or 
failure are imaginative innovation, quality 
programing, and useful service features, 
rather than the size of the staff or the com¬ 
puting installation (paragraph 21). 

Consequently, we believe that our re¬ 
strictions herein respecting corporate 
arrangements are neither onerous nor 
burdensome but reflect, rather, the mar¬ 
ket conditions confronted by those 800 
or more non-carrier-related Arms with 
whom carrier data affiliates will be 
competing. 

17. We also take note of the fact that 
major carrier enterprises have already 
taken steps voluntarily to effect a corpo¬ 
rate and physical separation of their 
communications and data processing ac¬ 
tivities. We have carefully considered the 
extensive record in this proceeding and 
have concluded that the requirements 
respecting the maintenance of separate 
books of account, separate facilities, and 
separate officers and operating personnel 
are not “unfair” but, rather, constitute 
a reasonable means of establishing a 
framework in which carriers may offer 
data processing services. 

18. We further stated in our Tenta¬ 
tive Decision that no carrier subject to 
our proposed rules shall be permitted to 
“engage in the sale or promotion of data 
processing activities on behalf of its data 
processing affiliate.” (Paragraph 36; 
§ 64.702(b) (3) of the Commission's rules, 
47 CFR 64.702(b)(3)), as proposed. We 
consider such restriction consonant with 
our regulatory scheme of maximum sep¬ 
aration. Several parties have indicated 
that, implicit in such restriction, is an 
extension which would prohibit the data 
affiliate from using the corporate name 
of the common carrier in its promotional 
activities. It is further urged that the 
earner data affiliate should have a dif¬ 
ferent name from the common carrier. 
It is argued, in essence, that if the above 
practices are not proscribed by Commis¬ 
sion rule, the same coercive effect as 
with the carrier’s solicitation of sales 
can be attained indirectly. Upon con¬ 
sideration of these contentions, we have 
decided to modify our rules to prohibit 
a data affiliate from using the name of 
its related common carrier in its promo¬ 
tions and. further, to prohibit such af¬ 
filiate from using, in its corporate name, 
any words or symbols contained in the 
name of its affiliated carrier.* We recog¬ 
nize that, as a practical business matter, 
such improper promotions may occur in 
personal dealings between a data affiliate 
and its prospective customer. However, 
we admonish that we shall retain con¬ 
tinuing jurisdiction over this matter and 
shall react appropriately if circum¬ 
stances indicate that such wrongful pro¬ 
motional activity is taking place. Ac¬ 
cordingly, we shall direct our rule against 


• We note that similar restrictions were ap¬ 
plied to IBM and Its wholly owned subsidiary, 
Service Bureau Corp. UJ3. v. IBM Corp. (Con¬ 
sent Judgment), CivU Action No. 73-344, So. 
Dist. of N.Y., Jan. 25, 1956. 
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the use of name and symbols of the car¬ 
rier affiliate toward any holding com¬ 
pany owning or jointly owning a com¬ 
mon carrier and a data processing entity, 
and toward any common carrier with an 
interest, direct or indirect, in a data 
processing affiliate. 

SERVICES TO CARRIERS BY AFFILIATE 

19. It has been urged by several par¬ 
ties to this proceeding that the safe¬ 
guards be extended to include a proviso 
that would prohibit a common carrier 
from obtaining the services of its data 
processing affiliate. It is contended that 
such arrangements between a carrier 
and its affiliate would be conducive to 
the development of the very substantive 
ills that our concept of maximum sepa¬ 
ration is designed to inhibit or, at least, 
to minimize. That is, such arrangements 
could result in the subsidization of the 
data processing affiliate, with the car¬ 
rier's communications customers even¬ 
tually absorbing the cost of inflated 
data processing charges through an ex¬ 
tended rate base. Furthermore, it is 
urged that exclusive transactions be¬ 
tween a carrier and its affiliate for data 
processing services would substantially 
impact the competitive market in which 
hundreds of small competing service 
bureau firms would be unable to obtain 
and retain the patronage of so signifi¬ 
cant a data processing customer. Addi¬ 
tionally, it is contended, a significant 
burden would be placed upon the Com¬ 
mission to police the propriety of ar¬ 
rangements between a carrier and its 
data processing affiliate. Any improprie¬ 
ties in such dealings would be difficult 
to detect and rectify in view of the fact 
that data processing service offerings, 
and the charges made therefor, are 
neither fixed nor stable, but may vary 
considerably among customers. 

20. The fundamental question raised 
by these contentions is whether the ex¬ 
tent of required separation between a 
carrier and its data affiliate, as set forth 
in the Tentative Decision, suffices to pre¬ 
vent any arbitrary manipulation in the 
allocation of revenues and expenses be¬ 
tween a carrier’s regulated and unregu¬ 
lated service offerings. The specialized 
and variant nature of the data process¬ 
ing services, particularly with reference 
to costs and charges therefor, is condu¬ 
cive to improprieties which are difficult 
to detect. Such improprieties could 
translate into inflated charges to cus¬ 
tomers of a carrier’s regulated services 
which, in turn, could lead to lengthy 
administrative proceedings and other 
litigation. At the same time, such im¬ 
proprieties could cause irreparable harm 
to a carrier affiliate’s data processing 
competitors and, thus, to the essentially 
competitive market within which data 
processing service offerings currently 
exist. In other words, excessive payments 
by carriers to data processing affiliates 
would enable the affiliates to unfairly 
underprice their own competitors in the 
data processing market. Since the basic 
objective of our policy herein is the 
deterrence of foreseeable abuse from in¬ 


direct carrier entry into data processing, 
we shall amend our rules to include a 
provision prohibiting a common carrier 
from obtaining any data processing serv¬ 
ice from its data affiliate. In so doing, we 
recognize that a carrier with data proc¬ 
essing requirements has available to it 
the option of utilizing an “in-house” 
system to accommodate its particular 
computing needs, of turning to and bar¬ 
gaining with any nonaffiliated service 
firm for computer services, or, with re¬ 
spect to intercarrier arrangements (e.g., 
billing information, settlement data, 
traffic studies and other communications 
service-related operations data) between 
the Bell System Companies and various 
independent telephone companies, of ac¬ 
commodating such data processing re¬ 
quirements to the extent possible on a 
shaded cost basis. See paragraph 40, 
infra. We consider the above restriction 
a logical and necessary extension of the 
concept of “maximum separation.” one 
amply supported by our regulatory ex¬ 
periences and by the record in this pro¬ 
ceeding, and one which imposes no 
unreasonable burden upon common 
carriers. 

SERVICES TO AFFILIATES 

21. One of the more difficult policy 
problems we must further address in this 
proceeding concerns the circumstances 
in which a common carrier is the supplier 
of communication facilities and services 
to a competitor of its data processing 
affiliate. As we stated in our Tentative 
Decision: 

We expect that under no circumstances 
will carriers give any preferential treatment 
to their data processing affiliates and that 
carriers will scrupulously administer the 
terms and conditions of tariffs in making 
their facilities and services available to affili¬ 
ates and nonafflliates on a nondlscrimlnatory 
and nonpreferential basis. (Tentative Deci¬ 
sion, paragraph 37). 

It has been suggested that both the mo¬ 
tive and opportunity are present in the 
above situation for a carrier to render 
favorable treatment to its affiliate to the 
expense of the latter’s competitors. We 
are aware that such preferences may be 
subtle in nature and may include, among 
others, the provision of superior equip¬ 
ment, installation and maintenance, as 
well as more timely response to initial 
orders and requests for outage correc¬ 
tions. This is the gravamen of the pend¬ 
ing formal complaint filed with us by 
Bunker-Ramo against Western Union 
alleging that it has suffered discrimina¬ 
tory treatment at the hands of its com¬ 
munications supplier. Western Union, 
through the latter’s favoring its own 
SICOM service. 

22. As previously discussed, we are not 
convinced that the public interest re¬ 
quires total preclusion of carriers from 
offering data processing services. At the 
same time, we are mindful that carriers 
serving their affiliates, as well as the 
competitors of those affiliates, may be 
inclined to resolve service and facility 
problems which arise in specific situa¬ 
tions in favor of their own affiliates. We 
wish to make it clear that any such fa¬ 


voritism is contrary to the obligations of 
the carriers under the requirements of 
the Act. Specifically, the carriers may not 
give any preference to affiliates in the 
offering of facilities or services, in the 
timing of the installation of facilities, in 
the quality of service offered or in the 
charges for like services. We expect the 
carrier will live up to the spirit as well 
as the letter, of their obligations. We will, 
however, monitor closely the actions of 
the carriers in serving their affiliates and 
nonaffiliates and will take prompt action, 
including the consideration of the im¬ 
position of specific requirements by rule, 
should we find that our confidence in 
carrier compliance has been misplaced. 

JURISDICTION-CONNECTING CARRIERS 

23. It is contended that we lack the 
jurisdictional base to impose our safe¬ 
guards upon connecting carriers within 
the meaning of section 2(b) (2), (3), and 
(4) of the Communications Act; that our 
authority over such connecting carriers 
is specifically limited to matters respect¬ 
ing regulation of interstate and foreign 
communications services and charges 
through sections 201-205 of the Act. This 
Commission’s jurisdictional warrant ex¬ 
tends to all communication common car¬ 
riers insofar as they are participants in 
the provision of interstate communica¬ 
tions services. And insofar as any con¬ 
necting carrier’s participation in inter¬ 
state service provision may foreseeably 
be adversely affected by its nonregulated 
undertakings, we believe it is incumbent 
upon us to impose such rules as are neces¬ 
sary to preserve the integrity of those 
services. We have, however, exempted 
from our safeguards those common car¬ 
riers not directly or indirectly controlled 
by or under common control with an¬ 
other carrier or carriers wherein the 
combined annual operating revenues of 
all such carriers does not exceed $1 mil¬ 
lion. 7 (See Tentative Decision, paragraph 
36.) In so doing we have sought to avoid 
imposing the burdens of maximum sep¬ 
aration upon smaller carriers. In bal¬ 
ancing the public interest factors, we 
have concluded that the requirements of 
separation for these carriers would in¬ 
hibit or preclude their participation in 
data processing and would thereby frus¬ 
trate or eliminate a source of anticipated 
competition in the data processing mar¬ 
ket. We recognize the contention that 
irrespective of the size of any carrier, its 
influence is considerable within its op¬ 
erating franchise. However, we believe 
that both the potential and motives for 
abuse by these smaller carriers is mini¬ 
mal at this time. We shall retain juris¬ 
diction in the matter, and upon an in¬ 
stance or instances wherein an exempted 
carrier’s data processing activities dero¬ 
gate from its primary obligation of serv¬ 
ing communication needs, or wherein it 
improperly utilizes its position to ad¬ 
versely influence the data processing 
market in its operating territory, we shall 
appropriately modify our rules herein. 


7 Of nearly 700 independent telephonecom- 
mies, approximately one-half would be e - 


provision. 
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■ summary on separation of carriers and* 

I AFFILIATES 

I I 24. In summation, our rules reflecting 

■ the implementation of the concept of 
I maximum separation shall be adopted, 
I as proposed, except for the modifications 

■ and clarifications indicated herein. In 
I addition to those requirements delineated 
I in the Tentative Decision, a carrier 
I shall be precluded from disposing of any 
I capacity on computer systems utilized by 
I that carrier for the provision of common 
I carrier communications services. Fur- 
I ther, a carrier shall be prohibited from 
I obtaining any data processing services 
I from its data affiliate. Carrier-related 
I data entities shall be required to employ 
I a corporate name or symbol other than 
I that employed by its carrier affiliate, and 
I such entities are forbidden to promote 
I their products or services through or by 
I association with the carrier affiliate. Our 
I proposed rules shall be amended 
I accordingly. 

RULE-MAKING 

25. Some carriers have contended that 
I our attempt to meet our statutory ob- 
I ligation through the vehicle of rulemak- 
I mg is improper. They allege that we are 
I legally constrained to remain passive and 
I wait until what we consider to be fore- 
I seeable carrier improprieties in their 
offering of data processing services ac- 
I tually take place. It is their position that 
only after wrongdoing has occurred may 
this Commission or an injured party seek 
remedial action through the vehicle of a 
I formal adjudicatory proceeding. This 
Commission is not so restricted either by 
statute or by judicial decision. We are 
not constrained to await the actual oc¬ 
currence of evils we foresee and to take 
action to correct or punish through an 
adjudicatory proceeding. Rather, we may 
act instead to prevent such evils by for¬ 
mulating and adopting rules of general 
applicability with respect to anticipated 
improprieties. It has been held that: 




(T)he choice made between proceeding by 
general rule or by individual, ad hoc litiga¬ 
tion U one that lies primarily In the informed 
iscretion of the administrative agency. Se¬ 
curities and Exchange Commission v. 
cnenery Corp., 352 UJ5. 195. 203 (1947) * 


To insist upon one form of agency action 
to the exclusion of the other is to exalt 
iorm over necessity. Id., at 202. 

accordance with the standards 
do ^ n by Court * we have exam- 
med and analyzed the scope and poten- 
1 impact of the many facets of common 
earner computer activities to determine 
me course of regulation most suited to 
the circumstances. We have determined 
lpml a case *by-case resolution of prob- 
respecting the framework in which 
carr * ers off er data processing 
t ! le public is not desirable, nor 
id it be justified by the record in this 


rulin & was specifically ad 
^ssed to the SEC with respect to the Pub 
reason f ty * olding Company Act, there Is n< 
"2* doubting It was intended to hav 

tic Wpi a P pl 5? blllty - (See NI R B - V. Majes 

Z xmff Co ” 355 F - 2d 80 o> n. 2 (2< 


proceeding. For we are here attempting 
to deal with clear-cut, reasonably fore¬ 
seeable dangers which would be patently 
detrimental to the public interest. We 
have fashioned a rule designed to main¬ 
tain an environment in which a com¬ 
munications common carrier may offer 
noncommunications services without ad¬ 
verse effects upon its public communica¬ 
tions services or upon the competitive 
market in which such noncommunica¬ 
tions services are offered. Moreover, we 
are acting with the knowledge that a pre¬ 
scriptive rule is a preventive rather than 
a corrective measure designed to pre¬ 
serve an environment so affected with 
the public interest, that any injury 
thereto cannot be adequately compen¬ 
sated. In so doing we are persuaded that 
our actions herein are reasonable in light 
of both the record developed in this 
lengthy proceeding and the statutory ob¬ 
ligations required of us by the Congress. 

27. On the other hand, we are prepared 
to render ad hoc evaluations with re¬ 
spect to '‘hybrid services” to determine 
whether a particular package service of¬ 
fering is essentially data processing or 
communication.® We have decided upon 
this particular course of regulation be¬ 
cause our analyses disclose that we have 
insufficient experience with such offer¬ 
ings to enable us to adopt rules of gen¬ 
eral applicability sufficiently definitive to 
accommodate the variety of future serv¬ 
ice offerings. We recognize that such 
offerings may be devised which present 
problems we cannot reasonably foresee, 
or which may be so specialized or variant 
in nature as to be impossible of captur¬ 
ing within the boundaries of a single rule. 
In these situations we believe we must 
retain power to deal with these offerings 
and the problems presented thereby on 
a case-by-case basis if our process is to 
remain flexible and effective. (See SEC 
v. Chenery Corp., supra, at 202-203.) 

28. So long as we comply with the 
mandate of the Communications Act, we 
have, and should have, wide discretion in 
determining questions both of public 
policy and of procedural policy, and in 
making and applying appropriate rules 
therefor. Ward v. FCC 108 F 2d 486, 491 
(D.C. Cir. 1939). And as have previously 
indicated in our Tentative Decision: 

(A) s the expert agency, we are “entitled 
to latitude In coping with new developments” 
In the dynamic field of communications. 
Consequently, we are “entitled to some lee¬ 
way In choosing which Jurisdictional base 
and which regulatory tools will be most 
effective in advancing the Congressional 
objective”—the protection of the public 
Interest. 1 " 

We believe we have wisely utilized the 
regulatory tools available to us in this 
proceeding in attempting to further the 
public interest in this era of burgeoning 
technological development. 

29. We indicated in our Tentative 
Decision that: 


• See paragraphs 31-33, infra. 

“Tentative Decision, paragraph 18, citing 
Philadelphia. Television Broadcasting Co. v. 
F.C.C., 359 F 2d 282, 284 (D.C. Cir. 1966). 


It is noteworthy that, in varying degrees, 
the safeguards • • • have already been im¬ 
plemented by the larger interstate common 
carrier systems. Western Union. General Tele¬ 
phone and Electronics, and United Utilities 
have organized or acquired separate affiliates 
for the promotion and sale of data process¬ 
ing services. (Paragraph 38.) 

For whatever are the motives of these 
carriers in forming separate data pro¬ 
cessing affiliates—the anticipation of 
regulation by this Commission, the antic¬ 
ipation or fact of regulation by State 
agencies, the dictates of sound business 
practice, or some combination of the 
above—the fact remains that several car¬ 
riers have voluntarily undertaken to 
accomplish substantially that which we 
shall require of them. Our safeguards, 
therefore, will promote uniformity of 
separation and operation among the 
larger carrier organizations seeking to 
offer data processing services to the pub¬ 
lic through corporate affiliates. 

30. It should be made clear that we 
are not seeking to regulate data proces¬ 
sing as such, nor are we attempting to 
regulate the substance of any carrier’s 
offerings of data processing. Rather, we 
are limiting regulation to requirements 
respecting the framework in which a 
carrier may publicly offer particular non- 
regulated services, the nature and 
characteristics of which require separa¬ 
tion before predictable abuses are given 
opportunity to arise. Additionally, the 
success of our regulatory scheme is 
dependent upon a uniform application of 
our safeguards irrespective of the tech¬ 
nical legal status of any carrier or the 
particular geographic community which 
it serves. 

THE HYBRID SERVICE OFFERING 

31. It is contended by several parties 
in this proceeding that this Commission 
is obligated by statute to regulate the 
“hybrid service,” as defined,” insofar as 
such service contains a communication 
component. We cannot agree. As we have 
indicated in our Tentative Decision: 

It is our position that where message¬ 
switching is offered as an Integral part of 
and as an incidental feature of a package 
offering that Is primarily data processing, 
there will be total regulatory forebearance 
with respect to the entire service whether 
offered by a common carrier or noncommon 
carrier • • •. (Tentative Decision, paragraph 
41.) , 

We believe that we are granted discre¬ 
tionary latitude, under the Communica¬ 
tions Act and relevant judicial interpre¬ 
tations thereof, to refrain from subject¬ 
ing a marginal activity to our regula¬ 
tory process where it is clear that the 
public interest will be served by such a 
course. (See paragraph 28, supra.) In 
this instance, we believe that the impo¬ 
sition of regulatory constraints over what 
is clearly a data processing hybrid offer¬ 
ing, even though it contains communi¬ 
cations elements which are an integral 


11 “An offering of service which combines 
Remote Access data processing with message¬ 
switching to form a single integrated 
service." (Tentative Decision, paragraph 
15(e).) 
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part of and an incidental feature there¬ 
of, would tend to inhibit flexibility in the 
development and dissemination of such 
valuable c fferings and thus would be con¬ 
trary to the public interest. In essence, we 
recognize no overriding public interest 
requirement at this time to regulate a 
service which, due to its nature, except 
for incidental and peripheral communi¬ 
cations elements, is appropriately offered 
in the existing competitive environment. 

32. On the other hand, it is urged by 
some parties to this proceeding that aU 
hybrid services and their offerors be 
exempted from regulation even where 
such services are “essentially communi¬ 
cations” under the principles enunciated 
in paragraphs 39-45 of the Tentative De¬ 
cision. The rationale underlying this po¬ 
sition stems from the belief that to do 
otherwise may retard the development of 
valuable hybrid communication services 
which, for one reason or another, com.- 
mon carriers might not choose to make 
available to the public upon a reason¬ 
able request therefor. It is true that the 
Courts have recognized that the Com¬ 
munications Act gives substantial dis¬ 
cretion to the Commission as to how we 
may best administer the provisions there¬ 
of in dealing with the dynamic develop¬ 
ments characteristic of the communica¬ 
tions field. Nevertheless, there is a bona 
fide question as to whether such deci¬ 
sions may be construed to permit the 
Commission, by the exercise of adminis¬ 
trative discretion, to exempt from the 
provisions of the Act applicable to inter¬ 
state common carrier communication 
services those activities which clearly or 
admittedly constitute a public offering 
of communication services. This is be¬ 
cause Congress has specifically ordained 
that all such activities are subject to reg¬ 
ulation and has fashioned a specific 
scheme of regulation therefor. See title 
47 U.S.C., title II. In any event, we see 
no need at this time to attempt a defini¬ 
tive resolution of this question. It is suffi¬ 
cient to note that in our opinion, based 
on the record before us, that hybrid serv¬ 
ices which are “essentially communi¬ 
cations” under the principles enunciated 
in our Tentative Decision, warrant ap¬ 
propriate regulatory treatment as com¬ 
mon carrier services under the Act. It also 
should be pointed out in this regard 
that, within the statutory scheme of reg¬ 
ulation applicable to interstate common 
carrier services, the Commission may ex¬ 
ercise appropriate discretion as to the 
methods and policies that will best serve 
the public interest in the regulation of 
hybrid communication services. 

33. We note that it has been argued 
that the Commission should elaborate 
upon the guidelines set forth in its Ten¬ 
tative Decision by giving examples and 
formulating specific factual situations 
under which particular hybrid services 
would fall into either the category of 
hybrid communications or hybrid data 
services. We believe, however, that in a 
field as dynamic and innovative as this 
one, it is not possible to formulate a suf¬ 
ficient number of hypothetical situations 
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which would provide meaningful guide¬ 
lines. We are also troubled lest such 
formulation serve a purpose exactly 
contrary to that which is intended by 
inhibiting the ingenuity and responsive¬ 
ness of the interested parties and caus¬ 
ing them to limit or construct their serv¬ 
ices in accordance with the hypothetical 
cases we have listed rather than the ac¬ 
tual needs of users. Instead, as we have 
previously indicated, we believe that 
guidelines for the industry and the for¬ 
mulation of general principles can best 
be accomplished by review and evalu¬ 
ation on an ad hoc basis of factual sit¬ 
uations as they develop. Under such 
circumstances we will be reacting to 
demonstrated needs and will be develop¬ 
ing precedents related to the “real 
world” in the data/communications field. 
We stress that we stand prepared to 
render promptly whatever assistance we 
can in resolving problems and removing 
uncertainties, particularly in the early 
period after the issuance of this decision, 
before clear-cut precedental guidelines 
are established. 

34. We believe it essential, however, 
that we lay down the procedural ground 
rules under which the necessary guidance 
and rulings can be made by the Commis¬ 
sion with respect to the status of any 
proposed hybrid offering. We address 
ourselves first to hybrid offerings which 
may be made directly by common car¬ 
riers and which carriers themselves be¬ 
lieve are hybrid communication rather 
than hybrid data processing services. We 
shall require by rule that, 90 days prior 
to the time when a carrier intends to file 
a tariff with respect to a service which it 
believes to be a hybrid communication 
offering, it shall submit to the Commis¬ 
sion a complete description of the service 
as well as the reasons why, in its opinion, 
such service is a hybrid communication 
service. This submission would be in ad¬ 
dition to that required und er P art 61 of 
the Commission’s rules, 47 CFR 61.01 et 
seq., with respect to new or revised tariff 
offerings. If, at the end of 60 days after 
notice is filed with us, we shall not have 
advised the carrier to the contrary, the 
carrier may proceed to file appropriate 
tariffs offering the service subject, of 
course, to whatever action may be taken 
by the Commission on such matters as 
the level of rates and conditions of serv¬ 
ice proposed in the tariff. If. within 60 
days after considering the proposal of 
the carrier and whatever comments are 
made thereupon, we tentatively conclude 
that the service offering is not a hy¬ 
brid communication service, we shall ad¬ 
vise the carrier of that fact. The carrier 
may then seek reconsideration of the 
tentative conclusion, request a hearing 
on any disputed factual findings or pur¬ 
sue such other remedies as are provided 
by law. We recognize that there is an 
outstanding rule-making proposal, in 
Docket No. 19117, which would require 
carriers to obtain prior approval before 
filing tariffs for any new or revised class 
or subclass of communications service 
subject to regulation under the Com¬ 


munications Act, including, of course 
any new or revised class of hybrid com¬ 
munications service. Accordingly, the 
procedures that we are adopting herein 
are interim in nature and are subject to 
modification in the context of the Com¬ 
missions action on such proposed 
rulemaking. 

35. We are not imposing the same re¬ 
quirements upon noncommon carriers 
who offer what they consider to be hy¬ 
brid data processing services. The non¬ 
common carrier generally will be using 
communication facilities leased from a 
common carrier to provide these serv¬ 
ices. We anticipate, therefore, that the 
communications common carrier pro¬ 
viding the communications portion of 
the hybrid service will question any serv¬ 
ice that appears, in fact, to be a hybrid 
communications service. This is so be¬ 
cause of the tariff provisions of the car¬ 
rier that prohibit the resale of service 
by its customers. The carrier in such cir¬ 
cumstances could either call this matter 
to the Commission’s attention or, pur¬ 
suant to its tariffs, treat it as an attempt 
for the resale of communications service, 
which as noted above the tariffs prohibit, 
and refuse to provide the facility. 

36. A special concern arises in those 
instances where a common carrier pro¬ 
vides its data processing affiliate with 
communication services and facilities to 
be used by the latter in offering alleged 
hybrid data processing services. We rec¬ 
ognize that in these situations the car¬ 
rier may be reluctant to call our atten¬ 
tion to a hybrid service, the features of 
which could pose controvertible ques¬ 
tions as to its regulatory status. Under 
section 218 of the Act, 47 U.S.C. section 
218, we are empowered to obtain full and 
complete information from a carrier and 
its affiliates in order to enable us to dis¬ 
charge our statutory responsibilities. We 
will therefore, require that before a 
common carrier may provide communi¬ 
cation services to an affiliated data proc¬ 
essing entity, the carrier, directly or 
through its affiliate, must first submit a 
full description of the proposed hybrid 
service to the Commission, together with 
a statement of the reasons for conclud¬ 
ing that the service is essentially data 
processing. The carrier may subse¬ 
quently provide such service unless, 
within 30 days from the receipt of such 
notice, the Commission shall have ad¬ 
vised the carrier of its tentative con¬ 
clusion that the intended service is a 
communication service. If the carrier 
and its affiliate disagree with the Com¬ 
mission's conclusion, they may then sees 
reconsideration of the tentative conclu¬ 
sion, request a hearing on any dispm* 
factual findings^ or pursue such otn 
remedies as are provided by law. > 
wish to stress that the foregoing r - 
quirements will not affect a carrier > 
provision of communication i acili 
to Us data affiliate under effective 
tariffs for use by the latter in furnish¬ 
ing any Remote Access Data Processing 
Service as distinguished from a H> 1 
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Service since, by definition, such Re¬ 
mote Access Service does not contain a 

message-switching capability. 1 * 

37 Another Commission concern arises 
from the possibility that a common car¬ 
rier may properly initiate and provide 
a communication service, whether or not 
a hybrid communication service, until 
such time as the service becomes profit¬ 
able or otherwise achieves a strong 
market position. At such point in time 
the carrier may then seek to detariff the 
service by purposely altering its nature 
to an extent sufficient to transform it 
into a data processing service, hybrid or 
otherwise. The service, as modified, 
would then be provided on a nonregu- 
lated basis by the carrier’s data affiliate. 
Our concern here is that the discontinu¬ 
ance of a tariffed service should not de¬ 
prive any segment of the public of needed 
common carrier communications and 
that terms and conditions of the trans¬ 
fer by the carrier to its data affiliate will 
be reasonable so as not to result in an 
economic burden or penalty upon the 
customers for the residual services of the 
carrier. Here, we wish to stress that we 
intend to look to the essential substance 
of a service in terms of its principal 
orientation, i.e., communication or data 
processing, in judging whether the serv¬ 
ice qualifies for detariffing. (See Tenta¬ 
tive Decision, paragraphs 40-43.) In 
other words, the addition of certain data 
processing features to what is essentially 
the offering of a communications service 
will not necessarily constitute the revised 
offering as a data processing service. We 
appreciate that these matters do not lend 


themselves to simplistic facts or general¬ 
izations. Until we have required a greater 
amount of concrete experience in this 
area as a basis for formulating a well 
defined guiding policy, we intend to 
render the required judgments on a case- 
by-case approach. Accordingly, we shall 
require, by rule, that no common ear¬ 
ner providing a communication service, 
hybrid or otherwise, may discontinue 
such tariffed service, subject to the Com¬ 
mission’s jurisdiction, until authorization 
to do so is obtained from the Commission. 
We will require that a carrier seek- 
ng to detariff and discontinue its offer¬ 
ing must show that neither the present 
nor future public convenience and neces¬ 
sity will be adversely affected by the 
^continuance. Such a showing shall 
iclude whether and to what extent 
nere is a demand for the service, the 
tity or entities which would continue 
hv p f r u ovicie such service if discontinued 
car rier, and the comments of 
cl i stomers on th e proposed modi- 
57 °* the service to be detariffed 
and offered by the carrier’s data aflfiliate. 

c nrrier shall also show the nature 
ai d extent of the public demand for the 


Pr«^i^ V o denned » Remote Access ! 
Processing Sc ^ vlc f 88 "an offering of 
ties Whereln comm unications fa 

customer tpr™< Cei ? tnU com P uter to rei 
the tranL 1 , ? 8 8 ’ provide a vehicle 
Puter ° f data betw «*m such c 

Dectsinn nCl customer terminal.*’ (Tenti 

Vision, paragraph 15(d).) 


modified service as proposed to be ren¬ 
dered. Additionally, the carrier will be 
required to submit full information as 
to the disposition of any of the facilities 
utilized in the service sought to be de¬ 
tariffed, including relevant financial 
arrangements, the accounting to be per¬ 
formed by the carrier with respect to the 
transaction involved, and the treatment 
of any losses sustained in the provision 
of the communication service. As we have 
previously indicated (paragraph 34 
supra), our recently instituted rule 
making proceeding in Docket No. 19117 
may ultimately affect the rules promul¬ 
gated herein. We will, of course, review 
and modify as necessary our require¬ 
ments in light of the determinations 
made in that docket. 

38. In order to facilitate prompt 
actions on these matters, we will delegate 
authority to the ‘Chief of the Common 
Carrier Bureau to make the initial de¬ 
terminations required herein above (see 
§ 64.702 (e), (f), and (g) of the Commis¬ 
sion’s rules below) subject, of course, to 
reconsideration de novo by the Commis¬ 
sion in those instances where such is 
requested. Accordingly, Part 0 of the 
Commission’s rules and regulations will 
be amended to reflect the delegation of 
authority to the Chief of the Common 
Carrier Bureau to render such initial 
determinations. (See below.) 

OTHER MATTERS 

39. It is contended by nonaffiliated 
data processors that the extent to which 
they, as communications customers, must 
divulge to the carrier the purposes 
toward which the leased communications 
facilities will be employed in any service 
offering compromises them and their 
offerings with respect to a carrier’s data 
affiliate. In effect, the fear is expressed 
that provision to the carrier of detailed 
information regarding a competitive 
offering is, in essence, provision of such 
information to the carrier’s data affiliate. 
We believe this to be an unreasonable 
fear on the part of nonaffiliated data 
processors. In the first instance, the 
majority of such nonaffiliated firms will 
doubtless turn to companies of the Bell 
System for communication servicer and 
facilities since the latter provide the 
greater share of such services. And since 
these companies are legally precluded 
from providing anything other than reg¬ 
ulated common carrier service, 1 * they 
will have no data processing affiliates 
which could secure unfair advantage 
from the information supplied with re¬ 
quests for service. Information and data 
respecting the substantive nature of a 
data firm’s service offering is indeed 
proprietary and need not be submitted 
to any carrier unless compelling reasons 
dictate otherwise. We will consider any 
attempt on the part of a carrier to secure 
and use such information for the benefit 


u United States v. Western Electric Co., 
Inc. and American Telephone and Telegraph 
Co. (consent Judgment), 13 RR 2143; 1956 
Trade Cases 71, 134 filed Jan. 24. 1956, 
D.C.N.J.; see, also Tentative Decision, para¬ 
graphs 24 and 43. 


of its data processing affiliate as a serious 
breach of the policy established herein, 
and will not hesitate to impose appro¬ 
priate sanctions as provided by law. 
Accordingly, we shall retain jurisdiction 
over this matter in order to insure that 
carrier suppliers of communications 
sevices do not exploit their position as 
such to the detriment of nonaffiliated 
data processors, and shall thus be in a 
position to take whatever further action 
may be necessary in light of future 
developments. 

40. We turn now to the question re¬ 
specting data processing services that 
the Bell System Companies perform 
for themselves and for independent tele¬ 
phone companies in connection with in- 
tsrearrier arrangements and traffic. In 
view of Bell’s and the independent’s 
position in oral argument, and the fact 
that there was voiced no opposition to 
such arrangements, we find that no need 
presently exists to interrupt this prac¬ 
tice. We hasten to add that the above de¬ 
cision is premised, in part, upon the un¬ 
derstanding that charges to the inde¬ 
pendent telephone companies for these 
data processing services are designed to 
and are fixed at levels sufficient to com¬ 
pensate only for actual costs. Accord¬ 
ingly, so long as the data service per¬ 
formed by the Bell System Companies 
are incidental to the inter-carrier provi¬ 
sion of communication services, and so 
long as costs associated therewith are 
shaped proportionately by the partici¬ 
pating carriers, such practices may be 
continued. 

41. We have reviewed the arguments 
of the international carriers who seek to 
provide data processing services that 
they be treated differently from domestic 
common carriers. There is no doubt that 
many of the potential abuses we foresee 
relate primarily to domestic carriers. 
However, there is a substantial potential 
for impact upon the communication 
services of the international carriers 
particularly in view of the rapid growth 
of both communication and data process¬ 
ing services. In addition, the interna¬ 
tional carriers maintain direct relations 
with many large users who could become 
data processing customers and are, 
therefore, in a position to affect adversely 
the free and unfettered competitive 
atmosphere in the provision of such serv¬ 
ices. We shall, therefore, affirm our con¬ 
clusion that international carriers be 
fully subjected to this Decision and the 
Rules we are adopting. 

42. It has been pointed out that the 
Tentative Decision requires that carrier 
data affiliates file reports with us, that 
carrier data affiiliates obtain communi¬ 
cation services and facilities under tariff 
rates and conditions, and that carrier 
data affiliates offer reasonable customer 
interconnection options; but that none 
of these measures are to be made a re¬ 
quirement of our rules. See Tentative 
Decision, paragraph 36. With respect to 
the filing of affiliate reports, we are of 
the opinion that, at this time, except as 
provided in paragraph 36 supra and 
§ 64.702(f) of our rules, it would be pre¬ 
mature to prescribe rules requiring such 
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separate affiliate reports. We feel that 
wc should first observe developments 
under our policy and rules herein before 
addressing ourselves further to the ques¬ 
tion of what annual or other reports, if 
any, may be necessary from a carrier 
affiliate in order to enable us to perform 
our statutory duties. With respect to 
tariff dealings between a carrier and its 
affiliate, we find no need to regulate such 
dealings by additional rule. For under 
the Communications Act and existing 
Commission Rules, a carrier data affiliate 
whi:h leases communication facilities 
from its affiliated carrier is to be treated 
on the same basis as any nonaffiliatcd 
leasee of like or similar communication 
services. Should any carrier discriminate 
in favor of its data affiliate, this Com¬ 
mission possesses extensive authority 
under Title II of the Act to remedy the 
situation. Finally, with respect to the 
expectation of reasonable customer in¬ 
terconnection options, we are of the 
opinion that the keen competitive forces 
of the market place will best resolve this 
problem. It appears to us that if any data 
processor, earner affiliated or otherwise, 
refuses to interconnect a device or sys¬ 
tem at the reasonable request of the 
customer, the latter can obtain relief by 
subscribing to a like service from a more 
competitive data offeror. If, however, our 
expectation is not borne out by actual 
developments and serious problems re¬ 
sult from a refusal on the part of carrier 
data affiliates to permit reasonable in¬ 
terconnection or the attachment of cus¬ 
tomer devices to their data processing 
networks, we shall re-examine our posi¬ 
tion herein, including our present con¬ 
clusion respecting the exercise of juris¬ 
diction over data processing (See 
paragraph 4, supra). 

43. In paragraph 10 of the Tentative 
Decision, we concluded that: 

• • • (Q)uestlons relating to Interconnec¬ 
tion or to the need for other improved com¬ 
mon carrier service offerings, regulations and 
practices to serve computer needs, can best 
be handled through rate, tariff and licensing 
proceedings that are now pending or that 
may be initiated in the future, rather than 
through a continuation of our Inquiry In 
this Docket. 

As has been indicated above, the primary 
concerns of industry participants in this 
proceeding involved the nature and 
extent of our jurisdicition over data proc¬ 
essing and communication services, and 
the circumstances under which we would 
permit common carriers to engage in the 
provisions of data processing services 
(paragraph 2. supra). Consequently, we 
have addressed ourselves in this Decision 
primarily to these basic concerns. We 
recognize, however, that there are a 
number of other matters, as set forth in 
our Notice of Inquiry, that are within 
the comprehensive scope of this proceed¬ 
ing since the issues originally raised 
herein clearly touched upon virtually 
every aspect of the growing interdepend¬ 
ence of computer and communication 
services and facilities. 

44. We have not been persuaded that 
our conclusion to handle those remaining 


issues in other proceedings should be 
altered despite contentions that this pro¬ 
ceeding ought to remain open to accom¬ 
modate matters respecting interconnec¬ 
tion and the adequacy of carrier service 
offerings. We have addressed these issues 
and others in proceedings parallel to 
Docket No. 16979. Paragraphs 6-13 of 
the Tentative Decision discusses these 
matters and their status as of April 1, 
1970. Since the issuance of our Tentative 
Decision, there have been further signifi¬ 
cant developments worthy of note. The 
National Academy of Sciences has com¬ 
pleted its report to us on the technical 
feasibilities of interconnection and we 
anticipate taking further action in this 
matter in the near future. In addition, 
the Commission currently has under con¬ 
sideration a proposal concerning the 
formulation of policies governing the 
entry and regulation of common car¬ 
riers in the specialized communications 
market. (Notice of Inquiry to Formulate 
Policy; notice of proposed rule making, 
and order (Docket No. 18920, FCC 70-768, 
July 17, 1970.) In these and other dock¬ 
eted proceedings, we expect to resolve 
issues identified by our original notice 
of inquiry. 

45. Several parties expressed concern 
that the definitions and concepts we 
adopted for purposes of this decision be 
neither fixed nor immutable, and that 
recognition be accorded the fact that 
they may change with developing tech¬ 
nology. We concur. As was indicated in 
paragraph 15 of the Tentative Decision, 
the definitions therein were for purposes 
“of providing clarity and precision of 
definition and application”. They were, 
as was pointed out, “for our immediate 
purposes” and consequently do not apply, 
nor do we necessarily urge their applica¬ 
tion, beyond this proceeding and the 
rules promulgated herein. 

46. At this point we again call atten¬ 
tion to the substance of paragraph 38 
of the Tentative Decision which, in per¬ 
tinent part, states: 

We Intend to conduct a full and compre¬ 
hensive review of those affiliated organiza¬ 
tions (carrier data processing affiliates] and 
their operations to insure that they are In 
full compliance with policies promulgated 
herein. We shall require in this regard that 
each such company, within 60 days from the 
effective date of the final decision herein, 
submit In writing a full description of the 
organization, facilities and operations of their 
data processing affiliates, together with cop¬ 
ies of all agreements and memoranda or 
other arrangements between carrier and af¬ 
filiate. Other carriers, who may not have 
already established such arrangements to 
separate their communications activities 
from the sale of data processing services 
shall do so within 6 months from the effec¬ 
tive date of any rules adopted to implement 
this policy. 

Accordingly, we shall order that all com¬ 
mon carriers currently providing data 
processing services, either directly or 
through previously established data proc¬ 
essing affiliates, which carriers are not 
exempted by the $1 million cutoff provi¬ 
sion, shall comply fully with the separa¬ 
tions provisions of the Commission’s rules 
(see 5 64.702(c)) within 6 months from 


the effective date of this decision. Such 
carriers shall, during the 6-month period 
comply fully with all other provisions of 
our rules, and shall submit reports every 
60 days of progress made toward com¬ 
plete compliance with 5 64.702(c). The 
initial report of these carriers shali con¬ 
tain a complete description of the exist- 
ing or proposed organization, facilities 
and operations of the data processing 
affiliate, together with copies of all agree¬ 
ments and memoranda or other arrange¬ 
ments between carrier and affiliate. Any 
carrier not furnishing data processing 
services, either directly or through pre¬ 
viously established data processing affili¬ 
ates, which carrier is not exempted by the 
$1 million cutoff provision, shall not in¬ 
augurate data processing services except 
in full compliance with our rules, and 
shall, within 60 days after it commences 
such services, submit to the Commission 
a written report setting forth a complete 
description of the organization, facilities 
and operations of the data processing 
affiliate, together with copies of all agree¬ 
ments and memoranda or other arrange¬ 
ments between carrier and affiliate. 

47. We wish to further emphasize para¬ 
graph 11 of the Tentative Decision in 
which we recognized the difficulty of 
projecting and quantifying the future 
communications requirements of com¬ 
puter users. In stating that we intend to 
monitor future developments on a con¬ 
tinuous basis, we further stated that: 

* • * (W)e Intend to establish appropriate 
informal procedures by which such infor¬ 
mation may be received and reviewed on a 
continuing and current basis by the Com¬ 
mission. Such procedures will be designed 
to afford interested parties the opportunity 
to participate in a discussion and evaluation 
of present and future communications re¬ 
quirements of computer users, the steps that 
are to be taken by carriers In order to respond 
to any such bona fide requirements, and the 
actions, if any, the Commission may be called 
upon to take in order to assure that the 
carriers are properly responsive to such 
reqtilrements. 

We shall institute such informal proce¬ 
dures through public notice and will, of 
course, welcome the participation of all 
interested parties. 

C. Conclusion 

48. In view of all the foregoing, and 
upon consideration of the entire reC0 ^"J 
in this proceeding, we have concluded 
that the public interest requires adoption 
of our Tentative Decision and Proposed 
Rules as modified herein. As we have 
indicated, we shall closely observe the 
effects of our decision and the opera* 
tion of our rules and, whenever ne £ essa ^ 
to the public interest, we shall mak 5 
reevaluation and render such moairica- 
tions as may be required. 

D. Order 

Accordingly , 
ant to section 
tions Act, 47 I 
section 5(d) of 
47 U.S.C. secti 
forth below are 
1971. 


dered, That pursu- 
f the Communica- 
section 154(1), and 
mimunications Act, 
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It is further ordered, That, (a) all 
common carriers currently providing 
data processing services, either directly 
or through previously established data 
processing affiliates, which carriers are 
not exempted from the provisions of 
§ 64.702(c) by the application of § 64.702 

(b), shall within 6 months of the effec¬ 
tive date of this order, comply fully with 
the provisions of § 64.702(c) of the Com¬ 
mission’s rules. All such carriers shall, 
during this 6-month period, comply fully 
with all other provisions of our rules, and 
shall submit reports every 60 days of 
progress made toward complete compli¬ 
ance with § 64.702(c). The initial report 
shall contain a complete description of 
the existing or proposed organization, fa¬ 
cilities and operations of the data proc¬ 
essing affiliate(s), together with copies 
of all agreements and memoranda or 
other arrangements between earner and 
affiliate(s) ; (b) any common carrier not 
furnishing data processing services on 
the effective date of this order, either 
directly or through previously established 
data processing affiliates, which carrier 
is not exempted from the provisions of 
§ 64.702(c) by the application of § 64.702 
(b) of the Commission’s rules, shall not 
inaugurate such services except in full 
compliance with our rules including 
5 64.702(c), and shall, within 60 days 
after it commences such services, submit 
to the Commission a written report set¬ 
ting forth a complete description of the 
organization facilities and operations of 
the data processing affiliate(s), together 
with copies of all agreements and mem¬ 
oranda or other arrangements between 
carrier and affiliate(s). 

It is further ordered, That, ITT and 
RCA file, within 30 days from the effec¬ 
tive date of this Decision, tariffs covering 
their ARX and AIRCON services, 
respectively. 

It is further ordered, That, except for 
those issues and matters over which the 
Commission has retained jurisdiction, 
this proceeding is hereby terminated. 

(Secs. 4, 6, 48 Stat. k as amended 1066, 1068: 

47U.S.C. 145.155) 

Adopted: March 10,1971. 

Released: March 18,1971. 

Federal Communications 
Commission, 54 

i seal ] Ben F. Waple, 

Secretary. 

Part 0 of Chapter I of Title 47 of the 
tocie of Federal Regulations is amended 
by the addition of a new § 0.308 in Sub¬ 
part B to read as follows : 

§0.308 Authority concerning hybrid 

services. 

The Chief of the Common Carrier 
Bureau is delegated authority to act upon 
submissions filed under § 64.702 (e), (f), 
and (g) of this chapter with respect to 


8nd diluting statement < 
Rohnrt^ir^T ^nrch (in which Commissions 
8nd Wells J° ln > and concurrin 
Dart ^ 1 Si. Con unla»loner Bartley filed * 
JobiiRor* ori ® lnal document; Commission* 
Johnson concurring In the result. 


proposed hybrid service offerings of com¬ 
mon carriers and data processing affili¬ 
ates of common carriers, and proposed 
discontinuances by common carriers of 
communication services. 

Part 64 of Chapter I of Title 47 of the 
Code of Federal Regulations is amended 
by adding a new Subpart G and new 
§ 64.702 to read as follows: 

Subpart G—Participation in Data 

Processing by Communications 

Common Carriers 

§ 64.702 Furnishing of data processing 
services. 

(a) For the purpose of this subpart— 

(1) “Data processing” is the use of a 
computer for the processing of informa¬ 
tion as distinguished from circuit or 
message-switching. “Processing” involves 
the use of the computer for operations 
which include, inter alia, the functions of 
storing, retrieving, sorting, merging and 
calculating data, according to programed 
instructions. 

(2) “Message-switching” is the com¬ 
puter-controlled transmission of mes¬ 
sages, between two or more points, via 
communications facilities, wherein the 
content of the message remains un¬ 
altered. 

(3) “Local Data Processing Service” 
is an offering of data processing wherein 
communications facilities are not in¬ 
volved in serving the customer. 

(4) “Remote Access Data Processing 
Service” is an offering of data processing 
wherein communications facilities, link¬ 
ing a central computer to remote cus¬ 
tomer terminals, provide a vehicle for 
the transmission of data between such 
computer and customer terminals. 

(5) “Hybrid Service” is an offering of 
service which combines Remote Access 
data processing and message-switching 
to form a single integrated service. 

(i) Hybrid Data Processing Service is 
a hybrid service offering wherein the 
message-switching capability is inciden¬ 
tal to the data processing function or 
purpose. 

(ii) Hybrid Communication Service is 

a hybrid service offering wherein the 
data processing capability is incidental 
to the message-switching function or 
purpose. , 

<b) Except as provided herein, no 
common carrier subject, in whole or in 
part, to the Communications Act shall 
engage directly or indirectly In furnish¬ 
ing data processing service to others ex¬ 
cept as expressly provided in paragraph 

(c) of this section. This prohibition shall 
apply to all communications common 
carriers, including section 2(b)(2) car¬ 
riers, where any carrier itself has annual 
operating revenues exceeding $1 million 
or any such carrier is directly or in¬ 
directly controlled by, or is under com¬ 
mon control with, another carrier or car¬ 
riers, and the combined annual revenues 
of all such carriers exceed $1 million. 

(c) Except for Companies of the Bell 
System, common carriers may, subject 
to other provisions of law, have a con¬ 
trolling or lesser interest in, or be under 
common control with, a separate cor¬ 
porate entity that furnishes data proc¬ 


essing service to others provided the 
following conditions are met: 

(1) Each such separate corporation 
must its own books of account, have 
separate officers, utilize separate operat¬ 
ing personnel, and utilize computing 
equipment and facilities separate from 
those of the carrier for its data process¬ 
ing service offerings. 

(2) Each such common carrier shall 
file with the Commission a complete 
statement of the terms and conditions 
of every written or oral contract, agree¬ 
ment or other arrangement entered into 
between such carrier and any such sepa¬ 
rate corporation with 30 days after the 
contract, agreement, or other arrange¬ 
ment is made. 

(3) No such common carrier subject 
to the prohibition of paragraph (b) of 
this section shall engage in the sale or 
promotion of data processing services on 
behalf of any such separate corporation. 

(4) No such common carrier, or a 
holding company owning or jointly own¬ 
ing a common carrier and any such sepa¬ 
rate corporation, shall permit the sepa¬ 
rate corporation to employ In its name 
any words or symbols contained in the 
name of the carrier, nor shall such car¬ 
rier or holding company permit any such 
separate corporation to use the name of 
the carrier in the separate corporation’s 
promotional activities or enterprises. 

(5) No such common carrier shall pur¬ 
chase, lease, or otherwise obtain any data 
processing service or services from any 
such separate corporation. 

(d) No common carrier subject in 
whole or in part to the Communications 
Act of 1934, as amended, shall sell, lease, 
or otherwise make available to any other 
entity any capacity or computer system 
component on its computer system or 
systems which that carrier uses in any 
way for the provision of its common car¬ 
rier communications services. 

(e) Any common carrier intending to 
file a tariff respecting a service offering 
which it considers to be a hybrid com¬ 
munication service shall, at least 90 days 
prior to the intended effective date of 
such tariff, submit to the Commission a 
complete description of the service, along 
with a statement of its reasons for con¬ 
cluding that the proposed service is a 
hybrid communication service. Where¬ 
upon: 

(1) If, at the end of 60 days after 
such notice is filed with the Commis¬ 
sion. the Commission has not advised the 
carrier of contrary findings respecting its 
proposed hybrid communication service, 
the carrier may proceed to file appro¬ 
priate tariffs in accordance with appli¬ 
cable provisions of the Commission’s 
rules; or 

(2) If the carrier is advised within 
60 days after the Commission’s receipt 
of notice that the Commission has 
tentatively concluded that the proposed 
offering is not a hybrid communication 
service, the carrier may seek reconsidera¬ 
tion of the tentative conclusion, request 
a hearing on any disputed factual find¬ 
ings or pursue such other remedies as 
are provided by law. 

(f) Before a common carrier may pro¬ 
vide its data processing affiliate with 
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communication services and facilities 
which the latter desires to use for the 
furnishing of any hybrid data processing 
service, the carrier shall first submit, 
directly or through its affiliate, u com¬ 
plete description of ^ the proposed serv¬ 
ice offering, along with a statement of 
the reasons for concluding that the serv¬ 
ice is a hybrid data processing service. 
The carrier may provide such service 
unless, within 30 days from the receipt 
of such notice, the Commission shall have 
advised the carrier or its affiliate of the 
Commission’s tentative conclusion that 
the intended service is a communications 
service. If the carrier and its affiliate dis¬ 
agree therewith, the carrier may seek re¬ 
consideration of the tentative conclusion, 


RULES AND REGULATIONS 

request a hearing on any disputed fac¬ 
tual findings or pursue such other reme¬ 
dies as are provided by law. 

(g) No common carrier providing a 
communication service, hybrid or other¬ 
wise, may discontinue such tariffed serv¬ 
ice until authorization to do so is 
obtained from the Commission. In seek¬ 
ing authorization to discontinue a serv¬ 
ice, a carrier must: 

(1) Demonstrate that neither the 
present nor future public convenience 
and necessity will be adversely affected 
by the discontinuance. Such demonstra¬ 
tion shall include whether and to what 
extent there is a demand for the com¬ 
munication service, the entity or entities 
which would continue to provide such 


service if discontinued by the carrier 
and the comments of existing customers 
on any proposed modification of the serv¬ 
ice and its offering by a carrier’s data 
processing affiliate; 

(2) Demonstrate the nature and ex¬ 
tent of the public demand for any modi¬ 
fied service proposed to be rendered as 
a hybrid data processing service: and 

(3) Submit full information as to the 
disposition of any of the facilities used 
in the communication service, including 
relevant financial arrangements, the ac¬ 
counting to be performed by the carrier 
with respect to the transaction, and the 
treatment of any losses sustained in the 
provision of the communication service. 

(FR Doc.71-3903 Fried 3-19-71;8:49 am| 
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Proposed Rule Making 


department of the treasury 

Internal Revenue Service 
[ 26 CFR Pari 1 ] 

DEPRECIATION ALLOWANCES USING 
ASSET DEPRECIATION RANGE 

SYSTEM 

Notice of Proposed Rule Making 
Correction 

In F.E. Doc. 71-3647 appearing at page 
4885 in the issue of Saturday, March 13, 
1971, the following changes should be 
made: 

1. The table appearing in the center 
column of page 4890 should be trans¬ 
ferred to appear after the first para¬ 
graph of example (1) in § 1.167(a)-11 

(c)(4). 

2. The 11th and 12th lines of 5 1.167 
(a)-ll(d) (2) (iv) should read as follows: 
‘Identifiable unit of property for a sub¬ 
stantially different use. Such an expendi¬ 
ture is distinguished from an expend!-”. 


I 26 CFR Part 53 1 
FOUNDATION EXCISE TAXES 
Tax on Investment Income 

Notice is hereby given that the regu¬ 
lations set forth in tentative form below 
are proposed to be prescribed by the 
Commissioner of Internal Revenue, with 
the approval of the Secretary of the 
Treasury or his delegate. Prior to the 
final adoption of such regulations, con¬ 
sideration will be given to any comments 
or suggestions pertaining thereto which 
are submitted in writing, preferably in 
quintuplicate, to the Commissioner of 
Internal Revenue, Attention: CC:LR:T, 
Washington, D.C. 20224, within the pe¬ 
riod of 30 days from the date of publica¬ 
tion of this notice in the Federal Reg¬ 
ister. Any written comments or sugges¬ 
tions not specifically designated as con¬ 
fidential In accordance with 26 CFR 
601.601(b) may be inspected by any per¬ 
son upon written request. Any person 
submitting written comments or sugges¬ 
tions who desires an opportunity to com¬ 
ment orally at a public hearing on these 
Proposed regulations should submit his 
request, in writing, to the Commissioner 
within the 30-day period. In such case, 
a public hearing will be held, and notice 
v f ime » Place, and date will be pub¬ 
lished in a subsequent issue of the Fed¬ 
eral Register. The proposed regulations 
are to be issued under the authority con¬ 
tained in section 7805 of the Internal 
Revenue Code of 1954 (68A Stat. 917; 
26 U.S.C. 7805). 


[seal] Randolph W. Thrower, 

Commissioner of Internal Revenue. 

The following regulations are pre¬ 
scribed under section 4940 of the Inter¬ 
nal Revenue Code of 1954, as enacted by 
section 101(b) of the Tax Reform Act 
of 1969 (83 Stat. 498), relating to taxes 
on investment income. Except where 
otherwise specifically provided, these 
regulations are applicable to taxable 
years beginning after December 31, 1969. 

Subpart A—Taxes on Investment 
Income 

§ 53.4940 Statutory provisions; impo¬ 
sition of excise tax on investment 
income. 

Sec. 4940. Excise tax based on investment 
income —(a) Tax-exempt foundations. There 
Is hereby Imposed on each private founda¬ 
tion which is exempt from taxation under 
section 501(a) for the taxable year, with 
respect to the carrying on of its activities, 
a tax equal to 4 percent of the net Investment 
Income of such foundation for the taxable 
year. 

(b) Taxable foundations. There is hereby 
imposed on each private foundation which 
is not exempt from taxation under section 
501(a) for the taxable year, with respect to 
the carrying on of its activities, a tax equal 
to: 

(1) The amount (if any) by which the 
sum of (A) the tax imposed under subsection 
(a) (computed as if such subsection applied 
to such private foundation for the taxable 
year), plus (B) the amount of the tax 
which would have been Imposed under sec¬ 
tion 511 for the taxable year If such private 
foundation had been exempt from taxation 
under section 501(a), exceeds 

(2) The tax Imposed under subtitle A on 
such private foundation for the taxable 
year. 

(c) Net investment income defined —(1) 
In general. For purposes of subsection (a), 
the net investment income is the amount 
by which (A) the sum of the gross Invest¬ 
ment income and the net capital gain ex¬ 
ceeds (B) the deductions allowed by para¬ 
graph (3). Except to the extent inconsistent 
with the provisions of this section, net In¬ 
vestment income shall be determined under 
the principles of subtitle A. 

(2) Gross investment income. For pur¬ 
poses of paragraph (1), the term "gross In¬ 
vestment income" means the gross amount 
of income from interest, dividends, rents, 
and royalties, but not including any such 
income to the extent Included In computing 
the tax Imposed by section 511. 

(3) Deductions —(A) In general . For pur¬ 
poses of paragraph (1), there shall be allowed 
as a deduction all the ordinary and neces¬ 
sary expenses paid or Incurred for the pro¬ 
duction or collection of gross investment in¬ 
come or for the management, conservation, or 
maintenance of property held for the pro¬ 
duction of such income, determined with 
the modifications set forth In subparagraph 
(B). 

(B) Modifications. For purposes of sub- 
paragraph (A) — 

(1) The deduction provided by section 107 


shall be allowed, but only on the basis of 
the straight line method of depreciation. 

(11) The deduction for depletion provided 
toy section 611 shall be allowed, but such de¬ 
duction shall be determined without regard 
to section 613 (relating to percentage deple¬ 
tion). 

(4) Capital gains and losses. For purposes 
of paragraph (1) In determining net capital 
gain— 

(A) There shall be taken into account only 
gains and losses from the sale or other dis¬ 
position of property used for the production 
of interest, dividends, rents, and royalties, 
and property used for the production of in¬ 
come included In computing the tax im¬ 
posed by section 611 (except to the extent 
gain or loss from the sale or other dispo¬ 
sition of such property is taken into account 
for purposes of such tax). 

(B) The basis for determining gain in the 
case of property held by the private founda¬ 
tion on December 31, 1969, and continuously 
thereafter to the date of its disposition shall 
be deemed to be not less than the fair mar¬ 
ket value of such property on December 31, 
1969. 

(C) Losses from sales or other dispositions 
of property shall be allowed only to the ex¬ 
tent of gains from such sales or other dis¬ 
positions, and there shall be no capital loss 
carryovers. 

(5) Tax-exempt income. For purposes of 
this section, net investment income shall be 
determined by applying section 103 (relating 
to Interest on certain governmental obliga¬ 
tions) and section 265 (relating to expenses 
and interest relating to tax-exempt income). 

(Sec. 4940 as added by sec. 101(b), Tax Re¬ 
form Act 1969 (83 Stat. 498) J 

§ 53.4940—1 Excise lax on net invest¬ 
ment income. 

(a) In general. Section 4940 imposes 
an excise tax o t 4 percent on the net in¬ 
vestment income (as defined in section 
4940(c) and paragraph (c) of this sec¬ 
tion) of a tax-exempt private foundation 
(as defined in section 509) for each tax¬ 
able year. This tax will be reported on 
Form 990, “Return of Organization Ex¬ 
empt From Income Tax/' and will be 
paid annually at the time prescribed for 
filing such annual return (determined 
without regard to any extension of time 
for filing). In addition, an excise tax is 
imposed in the manner prescribed in 
paragraph (b) of this section on certain 
taxable private foundations. This tax is 
to be paid annually at the time the orga¬ 
nization is required to pay its income 
taxes imposed under subtitle A. Except as 
otherwise provided herein, no exclusions 
or deductions from gross investment in¬ 
come or credits against tax are allowable 
under this section. 

(b) Taxable foundations. (1) The ex¬ 
cise tax imposed under section 4940 on 
private foundations which are not ex¬ 
empt from taxation under section 501(a) 
is equal to: 

(i) The amount (if any) by which the 
sum of— 
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(a) The tax on net investment income 
imposed under section 4940(a), com¬ 
puted as if such private foundation were 
exempt from taxation under section 
501(a) and described in section 501(c) 
(3) for the taxable year, plus 

(b) The amount of the tax imposed 
by section 511 which would have been 
imposed for such taxable year if such 
private foundation had been exempt 
from taxation under section 501(a), 
exceeds 

(ii) The tax imposed under subtitle A 
on such private foundation for the tax¬ 
able year. 

(2) The provisions of this paragraph 
may be illustrated by the following 
examples: 

Example (1). Assume that the tax liability 
under subtitle A for private foundation X. 
which is not exempt from taxation under 
section 501(a) for 1970, is $10,000. Had X 
been exempt under section 501(a) for 1970, 
the tax imposed under section 4940(a) would 
have been $4,000 and the tax imposed under 
section 511 would have been $7,000. The ex¬ 
cess of the sum of the taxes which would 
have been imposed under sections 4940(a) 
and 511 ($11,000) over the tax that was im¬ 
posed under subtitle A ($10,000) is $1,000, 
the amount of the tax imposed on such orga¬ 
nization under section 4940(b). 

Example (2). Assume the facts stated in 
Example (1). except that the tax liability 
under subtitle A is $15,000 rather than 
$10,000. Because the sum of the taxes which 
would have been imposed under sections 
4940(a) and 511 ($11,000) does not exceed 
the tax that was imposed under subtitle A 
($15.000). there is no tax imposed under sec¬ 
tion 4940(b) with respect to such foundation. 

(c) Net investment income defined — 
(1) In general. For purposes of section 
4940(a), “net investment income” of a 
private foundation is the amount by 
which: 

(1) The sum of the gross investment 
income (as defined in section 4940(c) (2) 
and paragraph (d) of this section) and 
the net capital gain (within the meaning 
of section 4940(c) (4) and paragraph (f) 
of this section) exceeds 

(ii) The deductions allowed by section 
4940(c) (3) and paragraph (e) of this 
section. 

In computing the income includible 
under this section as gross investment 
income and the deductions allowable 
under this section from such income, the 
principles of subtitle A shall be utilized 
to the extent they are applicable to the 
definitions contained herein. 

(2) Tax-exempt income. For purposes 
of computing net investment income 
under section 4940, the provisions of sec¬ 
tion 103 (relating to interest on certain 
governmental obligations) and section 
265 (relating to expenses and interest 
relating to tax-exempt income) and the 
regulations thereunder shall apply. 

(d) Gross investment income —(1) In 
general. For purposes of paragraph (c) 
of this section, “gross investment in¬ 
come” means the gross amounts of in¬ 
come from interest, dividends, rents, and 
royalties (including overriding royalties) 
received by a private foundation from all 
sources, but does not include such income 
to the extent included in computing the 
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tax imposed by section 511. Under this 
definition, interest, dividends, rents, and 
royalties derived from assets devoted to 
charitable activities are includible in 
gross investment income. Therefore, for 
example, interest received on a student 
loan would be includible in the gross in¬ 
vestment income of a private foundation 
making such loan. 

(2) Certain trust disbursements. In 
the case of a distribution from a trust 
described in section 4947(a) (1) or (2), 
such distribution shall not retain its 
character in the hands of the distributee 
for purposes of computing the tax under 
section 4940; except that, in the case of 
a distribution from a trust described in 
section 4947(a)(2), the income of such 
trust attributable to transfers in trust 
after May 26, 1969, shall retain its char¬ 
acter in the hands of a distributee pri¬ 
vate foundation for purposes of section 
4940 (unless such income is taken into 
account because of the application of 
section 671). 

(3) Treatment of certain distributions 
in redemption of stock. For purposes of 
applying section 302(b)(1), any distri¬ 
bution made to a private foundation by 
a disqualified person (as defined in sec¬ 
tion 4946(a)), in redemption of stock 
held by such private foundation in a 
business enterprise shall be treated as 
not essentially equivalent to a dividend 
if all of the following conditions are sat¬ 
isfied: (i) Such redemption is of stock 
which was owned by a private founda¬ 
tion on May 26, 1969 (or which is ac¬ 
quired by a private foundation under the 
terms of a trust which w r as irrevocable 
on May 26, 1969. or under the terms of 
a will executed on or before such date, 
which are in effect on such date and at 
all times thereafter); (ii) such founda¬ 
tion is required to dispose of such prop¬ 
erty in order not to be liable for tax 
under section 4943 (relating to taxes on 
excess business holdings); and (iii) such 
foundation receives in return an amount 
which equals or exceeds the fair market 
value of such property at the time of 
such disposition or at the time a contract 
for such disposition was previously ex¬ 
ecuted in a transaction which would 
not constitute a prohibited transaction 
(within the meaning of section 503(b) 
or the corresponding provisions of prior 
law). In the case of a disposition before 
January 1, 1975, section 4943 shall be 
applied without taking section 4943(c) 
(4) into account. 

(e) Deductions —(1) In general, (i) 
For purposes of computing net invest¬ 
ment income, there shall be allowed as 
a deduction from gross investment in¬ 
come all the ordinary and necessary ex¬ 
penses paid or incurred for the produc¬ 
tion or collection of gross investment 
income or for the management, conserva¬ 
tion, or maintenance of property held 
for the production of such income, de¬ 
termined with the modifications set 
forth in subparagraph (2) of this para¬ 
graph. Such expenses include that por¬ 
tion of a private foundation’s operating 
expenses which is paid or incurred for 
the production or collection of gross in¬ 


vestment income. Operating expenses 
include compensation of officers, other 
salaries and wages of employees, inter¬ 
est, and rent and taxes upon property 
used in the foundation’s operations. To 
the extent such expenses are taken into 
account in computing the tax imposed 
by section 511, they shall not be deducti¬ 
ble for purposes of computing the tax 
imposed by section 4940. 

(ii) Where only a portion of property 
produces, or is held .for the production 
of, income subject to the section 4940 
excise tax, and the remainder of the 
property is used for exempt purposes, the 
deductions allowed by section 4940(c) (3) 
shall be apportioned between the exempt 
and nonexempt uses. 

(iii) No amount is allowable as a de¬ 
duction under this section to the extent 
it is paid or incurred for purposes other 
than those described in subdivision (i) 
of this subparagraph. Thus, for example, 
the ieductions prescribed by the follow¬ 
ing sections are not allowable: (a) The 
charitable deduction prescribed under 
sections 170 and 642(c); (b) the net 
operating loss deduction prescribed un¬ 
der section 172; and (c) the special de¬ 
ductions prescribed under part vm, 
subchapter B, chapter 1. 

(2) Deduction modifications. The fol¬ 
lowing modifications shall be made in 
determining deductions otherwise allow¬ 
able under this paragraph: 

(i) The depreciation deduction shall 
be allowed, but only on the basis of the 
straight line method provided in sec¬ 
tion 167(b)(1). 

(ii) The depletion deduction shall be 
allowed, but such deduction shall be de¬ 
termined without regard to section 613, 
relating to percentage depletion. 

(iii) The basis to be used for pur¬ 
poses of the deduction allowed for de¬ 
preciation or depletion shall be the basis 
determined under the rules of part II 
of subchapter O of chapter 1 and with¬ 
out regard to section 4940(c) (4) (B), re¬ 
lating to the basis for determining gam, 
or section 362(c). 

(iv) The deduction for expenses paid 
or incurred in any taxable year for the 
production of gross investment income 
earned as an incident to a charitable 
function shall be no greater than the 
income earned from such function which 
is includible as gross investment income 
for such year. For example, w T here rental 
income is incidentally realized in 19 71 
from historic buildings held open to tne 
public, deductions paid or incurred m 
1971 for the production of such income 
shall be limited to the amount of rental 
income includible as gross investment 
income for 1971. 

(f) Capital gain and losses—( 1> Gen¬ 
eral rule. In determining net capita 
gain for purposes of the tax imposed o 
section 4940, there shall be taken into 
account only capital gains and losses 
from the sale or other disposition oi 
property held by a private found* ion 
for investment purposes (other than 
program-related investments, as denn 
in section 4944(c)), and property usea 
for the production of income incluaea 
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in computing the tax imposed by section 
511 except to the extent gain or loss 
from the sale or other disposition of such 
property is taken into account for pur¬ 
poses of such tax. Under this subpara¬ 
graph, gains and losses from the sale or 
other disposition of property used for 
the exempt purposes of the private foun¬ 
dation are excluded. For example, gain 
or loss on the sale of the buildings used 
for the exempt activities of a private 
foundation would not be subject to the 
section 4940 tax. Where the foundation 
uses property for its exempt purposes, 
but also incidentally derives income from 
such property which is subject to the 
tax imposed by section 4940(a), any gain 
or loss resulting from the sale or other 
disposition of such property is not sub¬ 
ject to the tax imposed by section 
4940 < a). For example, if a tax-exempt 
private foundation maintains buildings 
of an historical nature and keeps them 
open for public inspection, but requires 
a number of its employees to live in these 
buildings and charges the employees 
rent, the rent would be subject to the 
tax imposed by section 4940(a), but any 
gain or loss resulting from the sale of 
such property would not be subject to 
such tax. However, where the founda¬ 
tion uses property for both exempt pur¬ 
poses and (other than incidentally) for 
investment purposes (for example, a 
building in which the foundation's chari¬ 
table and investment activities are car¬ 
ried on), that portion of any gain or loss 
from the sale or other disposition of such 
property which is allocable to the invest¬ 
ment use of such property must be taken 
into account in computing net capital 
gain for such taxable year. For purposes 
of this paragraph, a distribution of 
property for purposes described in sec¬ 
tion 170(c) (1) or (2) (B) shall not be 
treated as a sale or other disposition of 
Property. 

(2> Basis, (i) The basis for purposes 
of determining gain from the sale or 
other disposition of property shall be 

the greater of: 


(( ^ Fair market value on December 31 
1969, plus or minus all adjustment 
after December 31, 1969. and before th 
date of disposition under the rules o 
Part n of subchapter O of chapter 1 
Pro-.;tied that the property was held b’ 
^Private foundation on December 31 
v® 9 ' and continuously thereafter to th 
date of disposition, or 
<b> Basis as determined under th 
mjes of part II of subchapter O of chap 


the same taxable year, but only to the 
extent of such gains. Should losses from 
the sale or other disposition of such 
property exceed gains from the sale or 
other disposition of such property during 
the same taxable year, such excess may 
not be deducted from gross investment 
income under section 4940(c) (3) in any 
taxable year, nor may such excess be used 
to reduce gains in either prior or future 
taxable years, regardless of whether the 
foundation is a corporation or a trust. 

(4) Examples. The provisions of this 
paragraph may be illustrated by the fol¬ 
lowing examples: 

Example (1). A private foundation holds 
certain depreciable real property on Decem¬ 
ber 31, 1969, having a basis of $102,000. The 
fair market value of such property on that 
date was $100,000. For its taxable year 1970 
the foundation was aUowed depreciation for 
such property of $5,100 on the straight-line 
method, the allowable amount computed on 
the $102,000 basis. The property was sold on 
January 1. 1971, for $100,000. Because fair 
market value on December 31, 1969, less 
straight-line depreciation of $5,100 
($94,900) is less than basis as determined 
by part n of subchapter O of chapter 1, 
$96,900 ($102,000 less $5,100), a gain of 
$3,100 is recognized (i.e., sales price of 
$100,000 less the greater of the two possible 
bases). 

Example (2). Assume the same facts in 
Example (1). except that the sale price was 
$95,000. Because the sale price was $1,900 less 
than the basis for loss ($96,900 as determined 
by the application of subparagraph (2) (il) 
of this paragraph). there is a capital loss of 
$1,900 which may be deducted against capi¬ 
tal gains for 1971 (if any) in determining 
net capital gain. 

Exaviple (3). A private foundation holds 
certain depreciable real property on Decem¬ 
ber 31, 1969, having a basis of $102,000. The 
fair market value of such property on that 
date was $110,000. For Its taxable year 1970 
the foundation was allowed depreciation for 
such property of $5,100 on the straight-line 
method, the allowable amount computed on 
the $102,000 basis. The property was sold on 
January 1, 1971, for $100,000. Fair market 
value on December 31, 1969, less straight-line 
depreciation of $5,100 ($104,900) exceeds 
basis as determined by part n of subchapter 
O of chapter 1. $96,900 ($102,000 less $5,100), 
and will be used for purposes of determin¬ 
ing gain. Because basis for purposes of de¬ 
termining gain exceeds sale price, there is no 
gain. There is no loss because basis for pur¬ 
poses of determining loss ($96,900) is less 
than sale price. 

[FR Doc.71-3872 Filed 3-19-71;8:46 am) 
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Taxes on Taxable Expenditures 

Notice is hereby given that the regula¬ 
tions set forth in tentative form below 
are proposed to be prescribed by the 
Commissioner of Internal Revenue, with 
the approval of the Secretary of the 
Treasury or his delegate. Prior to the 
final adoption of such regulations, con¬ 
sideration will be given to any comments 
or suggestions pertaining thereto which 
are submitted in writing, preferably in 
quintuplicate, to the Commissioner of 
Internal Revenue, Attention: CC:LR:T, 
Washington, D.C. 20224, within the 


period of 30 days from the date of pub¬ 
lication of this notice in the Federal 
Register. Any written comments or sug¬ 
gestions not specifically designated as 
confidential in accordance with 26 CFR 
601.601(b) may be inspected by any per¬ 
son upon written request. Any person 
submitting written comments or sugges¬ 
tions who desires an opportunity to com¬ 
ment orally at a public hearing on these 
proposed regulations should submit his 
request, in writing, to the Commissioner 
within the 30-day period. In such case, a 
public hearing will be held, and notice 
of the time, place, and date will be pub¬ 
lished in a subsequent issue of the 
Federal Register. The proposed regula¬ 
tions are to be issued under the authority 
contained in section 7805 of the Internal 
Revenue Code of 1954 (68A Stat. 917; 26 
U.S.C. 7805). 

f seal] Randolph W. Thrower. 

Comviissioner of Internal Revenue. 

The following regulations are pre¬ 
scribed under section 4945 of the Internal 
Revenue Code of 1954 as enacted by sec¬ 
tion 101(b) of the Tax Reform Act of 
1969 (83 Stat. 512), relating to taxes on 
taxable expenditures. Temporary Treas¬ 
ury Regulations § 143.1, 35 F.R. 763 
(1970), and (insofar as related to section 
4945) § 143.8, 35 F.R. 7727 (1970), are 
superseded. Except where otherwise 
specifically provided, the following regu¬ 
lations take effect on January 1, 1970. 

Subpart F—Taxes on Taxable 
Expenditures 

§ 53.4945 Statutory provisions: imposi¬ 
tion of excise taxes on taxable ex¬ 
penditures. 

Sec. 4945. Taxes on taxable expenditures. 

(a) Initial taxes —(1) On the foundation. 
There is hereby imposed on each taxable 
expenditure (as defined in subsection (d)) a 
tax equal to 10 percent of the amount 
thereof. The tax Imposed by this paragraph 
shall be paid by the private foundation. 

(2) On the management. There Is hereby 
imposed on the agreement of any foundation 
manager to the making of an expenditure, 
knowing that it is a taxable expenditure, a 
tax equal to 2% percent of the amount 
thereof, unless such agreement is not willful 
and is due to reasonable cause. The t8x im¬ 
posed by this paragraph shall be paid by any 
foundation manager who agreed to the mak¬ 
ing of the expenditure. 

(b) Additional taxes — (1) On the foun¬ 
dation. In any case in which an initial tax 
is imposed by subsection (a) (1) on a taxable 
expenditure and such expenditure is not 
corrected within the correction period, there 
is hereby Imposed a tax equal to 100 percent 
of the amount of the expenditure. The tax 
imposed by this paragraph shall be paid by 
the private foundation. 

(2) On the management. In any case in 
which an additional tax is imposed by par¬ 
agraph (1), if a foundation manager refused 
to agree to part or all of the correction, there 
is hereby imposed a tax equal to 50 percent 
of the amount of the taxable expenditure. 
The tax imposed by this paragraph shall be 
paid by any foundation manager who refused 
to agree to part or all of the correction. 

(c) Special rules. For purposes of sub¬ 
sections (a) and (b)— 

(1) Joint and several liability. If more 
than one person is liable under subsection 
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(a) (2) or (b) (2) with respect to the making 
of a taxable expenditure, all such persons 
shall be Jointly and severally liable under 
such paragraph with respect to such 
expenditure. 

(2) Limit for management. With respect 
to any one taxable expenditure, the maxi¬ 
mum amount of the tax imposed by sub¬ 
section (a) (2) shall not exceed $5,000, and 
the maximum amount of the tax imposed 
by subsection (b) (2) shall not exceed $10,000. 

(d) Taxable expenditure. For purposes of 
this section, the term “taxable expenditure" 
means any amount paid or incurred by a 
private foundation— 

(1) To carry on propaganda, or otherwise 
to attempt, to influence legislation, within 
the meaning of subsection (e), 

(2) Except as provided in subsection (f), 
to influence the outcome of any specific 
public election, or to carry on, directly or 
indirectly, any voter registration drive, 

(3) As a grant to an individual for travel, 
study, or other similar purposes by such 
individual, unless such grant satisfies the re¬ 
quirements of sugsectlon (g). 

(4) As a grant to an organization (other 
than an organization described in paragraph 

(1), (2), or (3) of section 509(a)), unless 
the private foundation exercises expenditure 
responsibility with respect to such grant in 
accordance with subsection (h), or 

(5) For any purpose other than one speci¬ 
fied in section 170(c) (2) (B). 

(e) Activities ivithin subsection (d)(1). 
For purposes of subsection (d)(1), the term 
•‘taxable expenditure" means any amount 
paid or incurred by a private foundation 
for— 

(1) Any attempt to influence any legis¬ 
lation through an attempt to affect the 
opinion of the general public or any segment 
thereof, and 

(2) Any attempt to influence legislation 
through communication with any member 
or employee of a legislative body, or with any 
other government official or employee who 
may participate in the formulation of the 
legislation (except technical advice or as¬ 
sistance provided to a governmental body or 
to a committee or other subdivision thereof 
In response to a written request by such 
body or subdivision, as the case may be), 

other than through making available the 
results of nonpartisan analysis, study, or re¬ 
search.. Paragraph (2) of this subsection 
shall not apply to any amount paid or in¬ 
curred in connection with an appearance 
before, or communication to, any legislative 
body with respect to a possible decision of 
such body which might affect the existence 
of the private foundation, its powers and du¬ 
ties, its tax-exempt status, or the deduction 
of contributions to such foundation. 

(f) Nonpartisan activities carried on by 
certain organizations. Subsection (d)(2) 
shall not apply to any amount paid or in¬ 
curred by an organization— 

(1) Which Is described in section 501(c) 

(3) and exempt from taxation under sec¬ 
tion 501(a), 

(2) The activities of which are nonpar¬ 
tisan, are not confined to one specific elec¬ 
tion period, and are carried on in five or 
more States, 

(3) Substantially all of the income of 
which is expended directly for the active 
conduct of the activities constituting the 
purpose or function for which it is orga¬ 
nized and operated. 

(4) Substantially all of the support (other 
than gross investment income as de¬ 
fined in section 509(e)) of which is re¬ 
ceived from exempt organizations, the gen¬ 
eral public, governmental units described 
in section 170(c)(1), or any combination 
of the foregoing; not more than 25 percent 
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of such support is received from any one 
exempt organization (for this purpose treat¬ 
ing private foundations which are described 
in section 4946(a)(1)(H) with respect to 
each other as one exempt organization); 
and not more than half of the support of 
which is received from gross investment 
income, and 

(5) Contributions to which for voter reg¬ 
istration drives are not subject to condi¬ 
tions that they may be used only in speci¬ 
fied States, possessions of the United States, 
or political subdivisions or other areas of 
any of the foregoing, or the District of 
Columbia, or that they may be used in only 
one specific election period. 

In determining whether the organization 
meets the requirements of paragraph (4) 
for any taxable year of such organization, 
there shall be taken into account the sup¬ 
port received by such organization during 
such taxable year and during the immedi¬ 
ately preceding 4 taxable years of such orga¬ 
nization* (excluding therefrom any preced¬ 
ing taxable year which begins before Janu¬ 
ary 1. 1970). Subsection (d)(4) shall not 
apply to any grant to an organization which 
meets the requirements of this subsection. 

(g) Individual grants. Subsection (d) (3) 
shall not apply to an Individual grant 
awarded on an objective and nondiscrimina- 
tory basis pursuant to a procedure approved 
in advandfc by the Secretary or his delegate, if 
it is demonstrated to the satisfaction of the 
Secretary or his delegate that— 

(1) The grant constitutes a scholarship or 
fellowship grant which is subject to the pro¬ 
visions of section 117(a) and is to be used 
for study at an educational institution de¬ 
scribed in section 151(e)(4). 

(2) The grant constitutes a prize or award 
which is subject to the provisions of sec¬ 
tion 74(b), if the recipient of such prize 
or award is selected from the general pub¬ 
lic, or 

(3) The purpose of the grant Is to achieve 
a specific objective, produce a report or other 
similar product, or improve or enhance 
a literary, artistic, musical, scientific, teach¬ 
ing, or other similar capacity, skill, or talent 
of the grantee. 

(h) Expenditure responsibility. The ex¬ 
penditure responsibility referred to in sub¬ 
section (d)(4) means that the private foun¬ 
dation is responsible to exert all reasonable 
efforts and to establish adequate proce¬ 
dures— 

(1) To see that the grant is spent solely 
for the purpose for which made, 

(2) To obtain full and complete reports 
from the grantee on how the funds are spent, 
and 

(3) To make full and detailed reports with 
respect to such expenditures to the Secretary 
or his delegate. 

(1) Other definitions. For purposes of this 
section— 

(1) Correction. The terms "correction” 
and “correct” mean, with respect to any 
taxable expenditure, (A) recovering part or 
all of the expenditure to the extent recovery 
is possible, and where full recovery is not 
possible such additional corrective action as 
is prescribed by the Secretary or his delegate 
by regulations, or (B) in the case of a failure 
to comply with subsection (h) (2) or (h) (3), 
obtaining or making the report in question. 

(2) Correction period. The term "correc¬ 
tion period” means, with respect to any tax¬ 
able expenditure, the period beginning with 
the date on which the taxable expenditure 
occurs and ending 90 days after the date of 
mailing of a notice of deficiency with respect 
to the tax imposed by subsection (b) (1) un¬ 
der section 6212, extended by— 

(A) Any period in which a deficiency can¬ 
not be assessed under section 6213(a), and 

(B) Any other period which the Secretary 


or his delegate determines is reasonable and 
necessary to bring about correction of the 
txable expenditure (except that such deter¬ 
mination shall not be made with respect to ' 
any taxable expenditure within the meaning 
of paragraph (1), (2), (3>. or (4) of subsec¬ 
tion (d) because of any action by an appro¬ 
priate State officer as defined in section 
6104(c)(2)). 

(Sec. 4945 as added by sec. 101(b), Tax Re¬ 
form Act 1969 (83 8tat. 512) ] 

§ 53.4945—1 Taxes on taxable expend*, 
(urea. 

(a) Imposition of initial taxes— (l) 
Tax on private foundation. Section 4945 
(a) (1) of the Code imposes an excise tax 
on each taxable expenditure (as defined 
in section 4945(d)) of a private founda¬ 
tion. This tax is to be paid by the private 
foundation and is at the rate of 10 per¬ 
cent of the amount of each taxable 
expenditure. 

(2) Tax on foundation manager— (i) 
In generalT Section 4945(a)(2) of the 
Code imposes, under certain circum¬ 
stances, an excise tax on the agreement 
of any foundation manager to the mak¬ 
ing of a taxable expenditure by a private 
foundation. This tax is imposed in any 
case in which a tax is imposed by sec¬ 
tion 4945(a) (1) if such foundation man¬ 
ager knows that the expenditure to which 
he agrees is a taxable expenditure, un¬ 
less such agreement is not willful and is 
due to reasonable cause. 

(ii) Agreement. The agreement of any 
foundation manager to the making of 
an expenditure shall consist of any man¬ 
ifestation of approval of the expenditure. 

(ill) Knowing. For purposes of section 
4945, a foundation manager shall be con¬ 
sidered to have agreed to an expenditure 
"knowing” that it is a taxable expendi¬ 
ture if he knows or has reason to know 
that it is a taxable expenditure. 

(iv) Willful. A foundation manager’s 
agreement to a taxable expenditure is 
willful if it is voluntary, conscious, and 
intentional. No motive to avoid the 
restrictions of the law or the incurrence 
of any tax is necessary to make an agree¬ 
ment willful. However, a foundation 
manager’s agreement to a taxable ex¬ 
penditure is not willful if he does not 
know or have reason to know that it is a 
taxable expenditure. 

(v) Due to reasonable cause. A foun¬ 
dation manager’s actions are due to 
reasonable cause if he has exercised 
ordinary business care and prudence. 
Thus, for example, if a foundation man¬ 
ager relied on the advice of counsel that 
an expenditure is not a taxable expend¬ 
iture under section 4945 although it is 
subsequently held to be a taxable expend¬ 
iture, or that certain proposed reporting 
procedures with respec to an expenditure 
would satisfy the tests of section 4945 <n ' 
and the procedures did not satisfy suen 
section, the foundation manager’s agree¬ 
ment to such expenditure would gen¬ 
erally be considered “due to reasonable 
cause”. 

(vi) Rate and incidence of tax. The 
tax imposed under section 4945(a)(* 1 
at the rate of 2 l / 2 percent of the amoun 
of each taxable expenditure to W “ IC “J;. 
foundation manager has agreed, i • s 
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tax shall be paid by the foundation 

m rJh? e Cro 5 S reference. For provisions 
relating to the burden of proof in cases 
involving the issue whether a foundation 
manager has knowingly agreed to the 
making of a taxable expenditure, see 
section 7454(b). 

(b) iviposition of additional taxes — 
(D Tax on private foundation. Section 
49454 b> (1 > of the Code imposes an excise 
tax in any case in which an initial tax 
is imposed under section 4945 <a) (1) on 
a taxable expenditure of a private foun¬ 
dation and the expenditure is not cor¬ 
rected within the correction period (as 
defined in section 4945(i) (2)). The tax 
imposed under section 4945(b)(1) is to 
be paid by the private foundation and 
is at the rate of 100 percent of the 
amount of each taxable expenditure. 

(2) Tax on foundation manager. Sec¬ 
tion 4945‘b) (2) of the Code imposes an 
excise tax in any case in which a tax 
is imposed under section 4945(b) (1) and 
a foundation manager has refused to 
agree to part or all of the correction of 
the taxable expenditure. The tax imposed 
under section 4945(b) (2) is at the rate 
of 50 percent of the amount of the tax¬ 
able expenditure. This tax is to be paid 
by any foundation manager w'ho has re¬ 
fused to agree to part or all of the cor¬ 
rection of the taxable expenditure. 

(c) Special rules —(1) Joint and sev¬ 
eral liability. In any case w ? here more 
than one foundation manager is liable 
for the tax imposed under section 4945 
• (a)(2) or (b)( 2 ) with respect to the 
making of a taxable expenditure, all such 
foundation managers shall be jointly and 
severally liable for the tax imposed under 
each such paragraph with respect to such 
taxable expenditure. 

(2) Limits on liability for manage¬ 
ment. The maximum amount of tax im¬ 
posed under section 4945(a) (2) with re¬ 
spect to any one taxable expenditure 
shall be $5,000, and the maximum 
amount of tax imposed under section 
4945 < b) (2) with respect to any one tax¬ 
able expenditure shall be $ 10 , 000 . 

(3) Examples. The provisions of this 
paragraph may be illustrated by the fol¬ 
lowing examples: 

Example (1). A, B. and C comprise the 
board of directors of Foundation M. They 
vote unanimously in favor of a grant of 
$ 100,000 to D. a business associate of each 
of the directors. Each director knows that D 
was selected as the recipient of the grant 
solely because of his friendship with the 
directors. Initial taxes are Imposed under 
paragraphs (l) and (2) of section 4945(a). 
The tax to be paid by the foundation is 
$ 10,000 (10 percent of $100,000). The tax to 
be paid by the board of directors is $2,500 
(2 ! 2 percent of $100,000). A. B, and C are 
Jointly and severally liable for this $2,500, 
and this sum may be collected by the Service 
from any one of them. 

Example (2). Assume the same facts as in 
Example (1). Further assume that within the 
correction period A makes a motion to correct 
(he taxable expenditure at a meeting of the 
board of directors. The motion is defeated 
by a 2-to-i vote, A voting for the motion and 
B and C voting against it. In these circum¬ 
stances an additional tax would be paid by 


the private foundation in the amount of 
$100,000 (100 percent of $100,000). The ad¬ 
ditional tax to be paid by B and C is $10,000 
(5 percent of $100,000 subject to a maximum 
of $10,000). B and C are Jointly and severally 
liable for the $10,000, and this sum may be 
collected by the Service from either of them. 

(d) Correction —(1) In general. Ex¬ 
cept as provided in subparagraph (2) of 
this paragraph, correction of a taxable 
expenditure shall be accomplished by 
recovering part or all of the expenditure 
to the extent recovery is possible, and, 
where full recovery cannot be accom¬ 
plished. by any additional corrective 
action which the Commissioner may pre¬ 
scribe. Such additional corrective action 
is to be determined by the circumstances 
of each particular case and may include 
the following: 

(1) Requiring that any unpaid funds 
due the grantee be withheld: 

<ii> Requiring that no further grants 
be made to the particular grantee; 

(iii) In addition to other reports that 
are required, requiring periodic (e.g., 
quarterly) reports from the foundation 
with respect to all expenditures of the 
foundation (such reports shall be equiva¬ 
lent in detail to the reports required by 
section 4945(h) (3) and § 53.4945-5(d)); 

(iv) Requiring improved methods of 
exercising expenditure responsibility; 

(v) Requiring improved methods of 
selecting recipients of individual grants; 
and 

(vi) Requiring such other measures as 
the Commissioner may prescribe in a 
particular case. 

(2) Correction for inadeguate report¬ 
ing. If the expenditure is taxable only 
because of a failure to obtain a full and 
complete report as required by section 
4945(h)(2) or because of a failure to 
make a full and detailed report as 
required by section 4945(h)(3), correc¬ 
tion may be accomplished by obtaining 
or making the report in question. 

(e) Correction period —(1) In general. 
For purposes of section 4945, the correc¬ 
tion period shall begin with the date on 
which the taxable expenditure occurs 
and end 90 days after the date of mail¬ 
ing of a notice of deficiency under section 
6212 with respect to the tax imposed 
under section 4945(b)(1). This period 
shall be extended by any period in which 
a deficiency cannot be assessed under 
section 6213(a) and any other period 
which the Commissioner determines is 
reasonable and necessary to bring about 
correction of the taxable expenditure. 

(2) Extensions of correction period, (i) 
Except as provided in subdivision (ii) 
of this subparagraph, the Commissioner 
ordinarily will not extend the correction 
period for a taxable expenditure unless 
the following factors are present: 

(a) The foundation (or, with respect 
to any taxable expenditure within the 
meaning of section 4945(d)(5), an ap¬ 
propriate State officer as defined in sec¬ 
tion 6104(c)(2)) is actively in good 
faith seeking to correct the taxable 
expenditure; 

(b) Adequate corrective action can¬ 
not reasonably be expected to result dur¬ 


ing the unextended correction period; 
and 

(c) The taxable expenditure appears 
to have been an isolated occurrence and 
it appears unlikely that the foundation 
will pay or incur similar taxable ex¬ 
penditures in the future. 

Tlie Commissioner shall not make a de¬ 
termination extending the correction pe¬ 
riod with respect to any taxable expen¬ 
diture within the meaning of section 
4945(d)(1), (2), (3), or (4) because 
of any action by an appropriate State 
officer (as defined in section 6104(c) (2)), 
unless the expenditure is also taxable by 
reason of section 4945(d) (5). 

(ii) If a foundation files a claim for 
refund with respect to a tax imposed 
under section 4945(a) (1) w’ithin the un¬ 
extended correction period, the Commis¬ 
sioner shall extend the correction period 
during the pendency of the claim. If such 
claim is denied, the correction period will 
be extended by an additional 90 days to 
permit the foundation to file a suit or 
proceeding referred to in section 7422(b) 
with respect to such claim or to make 
the required correction. If such suit or 
proceeding is filed, the correction period 
will be extended during the pendency of 
such suit or proceeding. 

§ 53.4945-2 Propagandn influencing 
legislation. 

(a) Propaganda influencing legisla¬ 
tion, etc. —(1> In general. Under section 
4945(d)(1) the term “taxable expend¬ 
iture" includes any amount paid or in¬ 
curred by a private foundation to carry 
on propaganda, or otherwise to attempt, 
to influence legislation. Attempts to in¬ 
fluence legislation may include commu¬ 
nications with a member or employee of 
a legislative body or with an official of 
the executive department of a govern¬ 
ment or efforts to affect the opinion of 
the general public with respect to leg¬ 
islation being considered by. or to be 
submitted imminently to. a legislative 
body. See, however, paragraphs (b) and 

(d) of this section for exceptions to the 
general rule. 

(2) Legislation defined. For purposes 
of this section, the term “legislation” 
includes action by the Congress, by any 
State legislature, by any local council 
or similar governing body, or by the pub¬ 
lic in a referendum, initiative, consti¬ 
tutional amendment, or similar proce¬ 
dure. Such term does not include actions 
by executive, judicial, or administrative 
bodies. The w*ord “action” is limited to 
the introduction, enactment, defeat, or 
repeal of legislation. However, for pur¬ 
poses of section 4945, the term “any 
attempt to influence legislation” does 
not encompass activities by a private 
foundation which are directly in sup¬ 
port of the formation or expansion of a 
public park or equivalent preserves (such 
as public recreation areas, game or for¬ 
est preserves, and soil demonstration 
areas) established or to be established by 
the National Park System, or by a State, 
municipality, or other governmental 
unit described in section 170(c) (1). 
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(3) Jointly funded projects. A private 
foundation will not be treated as having 
paid or incurred any amount to attempt 
to influence legislation merely because it 
makes a grant to another organization 
upon the condition that the recipient ob¬ 
tain a matching support appropriation 
from a governmental body. In addition, 
a private foundation will not be treated 
as having made taxable expenditures of 
amounts paid or incurred in carrying on 
discussions with officials of governmental 
bodies provided that: 

(i) The subject of such discussions is 
a program which is jointly funded by 
the foundation and the Government or 
is a new program which may be jointly 
funded by the foundation and the Gov¬ 
ernment, 

(ii) The discussions are undertaken 
for the purpose of exchanging data and 
infomation on the subject matter of the 
program, and 

(iii) Such discussions are not under¬ 
taken by foundation managers in order 
to make any direct attempt to persuade 
governmental officials or employees to 
take particular positions on specific leg¬ 
islative issues other than such program. 

(4) Grants to public organizations — 
<i> In general. A grant by a private 
foundation to an organization described 
in section 509(a) (1), (2), or (3) does 
not constitute a taxable expenditure by 
such foundation under section 4945(d) if 
the grant by the private foundation is 
not earmarked to be used for any activ¬ 
ity described in section 4945(d) (1), (2), 
or (5). is not earmarked to be used in 
a manner which would violate section 
4945(d) (3) or (4), and such granting 
foundation does not retain power to 
cause the grantee to engage in any such 
prohibited activity or to select the re¬ 
cipient to which the grant is to be de¬ 
voted. For purposes of this subdivision, 
a grant by a private foundation is ear¬ 
marked if such grant is given pursuant 
to an agreement, oral or written, that 
the grant will be used for specific pur¬ 
poses. For the expenditure responsibility 
requirements with respect to organiza¬ 
tions other than those described in 
section 509(a) (1), (2), or (3), see 
§ 53.4945—5. 

(ii) Certain " public” organizations. 
For purposes of this section, an or¬ 
ganization shall be considered a sec¬ 
tion 509(a)(1) organization if it is 
treated as such under paragraph (4) of 
§ 53.4945-5(a). 

(iii) The provisions of this subpara¬ 
graph may be illustrated by the following 
examples: 

Example (/). M, a private foundation, 
makes a general purpose grant to N, an 
organization described in section 509(a)(1). 
As an Insubstantial portion of Its activities, 
N makes some attempts to Influence the 
State legislature with regard to changes in 
the mental health laws. The use of the 
grant is not earmarked by M to be used in a 
manner which would violate section 4945(d). 
In addition. M does not retain power over the 
choice by N of the activity or recipient to 
which the grant is to be devoted. Even if the 
grant is subsequently devoted by N to Its 
legislative activities, the grant by M is not 


a taxable expenditure under section 4945(d). 

Example (2). X, a private foundation, 
makes a grant to Y University for the pur¬ 
pose of conducting research on the potential 
environmental effects of certain pesticides. 
X does not earmark the grant for any pur¬ 
pose which would violate section 4945(d) 
and does not retain power to cause Y to en¬ 
gage in any activity described in section 
4945(d) (1). (2), or (5), or to select any 
recipient to which the grant may be devoted. 
Y uses most of the funds for the research 
project; however, on Its own volition, Y ex¬ 
pends a portion of the grant funds to send a 
representative to testify at congressional 
hearings on a specific bill proposing certain 
pesticide control measures. The portion of 
the grant funds expended with respect to the 
congressional hearings is not treated as a 
taxable expenditure by X under section 
4945(d). 

(b) Attempts to affect the opinion of 
the general public. Except as provided in 
paragraph (d)(1) of this section (re¬ 
lating to the making available of non¬ 
partisan analysis, study or research), 
any expenditure paid or incurred by a 
private foundation in an attempt to in¬ 
fluence any legislation through an at¬ 
tempt to affect the opinion of the general 
public or any segment thereof is a tax¬ 
able expenditure. For purposes of this 
paragraph, expenditures for examina¬ 
tions and discussions of broad social, 
economic, and similar problems are not 
taxable even if the problems are of the 
type with which government would be 
expected to deal ultimately. Thus, the 
term “any attempt to influence any 
legislation’' does not include public dis¬ 
cussion, the general subject of which is 
also the subject of legislation before a 
legislative body, so long as such discus¬ 
sion does not address itself to the merits 
of a specific legislative proposal. For ex¬ 
ample, a private foundation may, with¬ 
out incurring tax under section 4945, 
present a discussion of environmental 
pollution, a problem being Considered by 
Congress and various State legislatures, 
provided the discussion is not directly 
addressed to specific legislation being 
considered. 

(c) Lobbying activities. Except as pro¬ 
vided in paragraph (d) of this section, 
any expenditure for the purpose of in¬ 
fluencing legislation through communi¬ 
cation with any member or employee of a 
legislative body, or with any govern¬ 
ment official or employee who may par¬ 
ticipate in the formulation of the legisla¬ 
tion, is a taxable expenditure. 

(d) Exceptions —(1) Nonpartisan anal¬ 
ysis, study , or research —(i) In general. 
Engaging in nonpartisan analysis, study, 
or research and making available to the 
public or to governmental bodies the re¬ 
sults of such work do not constitute 
carrying on propaganda, or otherwise 
attempting, to influence legislation. 

(ii) Nonpartisan analysis, study or re¬ 
search. For purposes of section 4945(e), 
“nonpartisan analysis, study, or re¬ 
search” means an independent and ob¬ 
jective exposition of a particular sub¬ 
ject matter, including any activity which 
is “educational” within the meaning of 
§1.501 (c) (3)-l, (d)(3) of this chap¬ 
ter. The analysis, study, or research may 


contain recommendations, findings, or 
conclusions, if there is a sufficiently full 
and fair exposition of the pertinent facts 
to enable the public or an individual to 
form an independent opinion or conclu¬ 
sion. Activities of a noncommercial edu¬ 
cational broadcasting station (television 
or radio) constitute nonpartisan anal¬ 
ysis, study or research if the station ad¬ 
heres to the Federal Communications 
Commission regulations and its “fairness 
doctrine” and requires balanced, fair, and 
objective presentation of issues. 

(iii) Presentation as part of a series . 
Normally, whether a publication or 
broadcast qualifies as “nonpartisan 
analysis, study, or research” will be de¬ 
termined on a presentation-by-presenta- 
tion basis. However, if a publication or 
broadcast is one of a series prepared or 
sponsored by a private foundation and 
the overall effect of the series is a bal¬ 
anced, fair, and nonpartisan analysis or 
study of the subject, then any individual 
publication or broadcast within the se¬ 
ries will not result in a taxable expendi¬ 
ture even though such individual broad¬ 
cast or publication does not meet the 
standards of subdivision (ii) of this sub- 
paragraph. A determination that a 
broadcast or publication is part of a se¬ 
ries will ordinarily not be made on the 
basis of after-the-fact representations, 
but will ordinarily require: 

(a) A public announcement before 
each broadcast or publication that it is 
a part of a series; and 

(b) The existence of plans, scripts, 
working outlines, or similar documents 
for such a series that predate the actual 
presentations. 


If a private foundation times or chan¬ 
nels a part of a series which is described 
in this subdivision in a manner designed 
to influence the general public or the 
action of a legislative body with respect 
to a specific legislative proposal in vio¬ 
lation of section 4945(d) (1). the expense 
of preparing and distributing such part 
of the analysis, study, or research will be 
a taxable expenditure under this section. 

(iv) Making available results of anal¬ 
ysis, study, or research. A private 
foundation may choose any suitable 
means, including oral or written pres¬ 
entations, to distribute the results of its 
nonpartisan analysis, study, or research, 
with or without charge. Such means in¬ 
clude distribution of reprints of speeches, 
articles and reports (including the report 
required under section 6056); presenta¬ 
tion of information through conferences, 
meetings and discussions; and dissemi¬ 
nation to the news media, including 
radio, television and newspapers, and to 
other public forums. For purposes of this 
subparagraph, such presentations may 
not be limited to or directed toward per¬ 
sons wrho are interested solely in one 


side of a particular issue. 

(v) Examples. The provisions of tins 
paragraph may be illustrated by the fol¬ 
lowing examples: 


le (1). A private foundation estab- 
research project to collect informa- 
the neurotic and psychotic dange 
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to unwed mothers who cannot secure abor¬ 
tions The research project is responsive to 
the keen public interest in proposed legisla¬ 
tion pending before several State legislatures 
which would liberalize abortion laws. It does 
not include a sufficiently full and fair ex¬ 
position of the pertinent facts to enable the 
public or an individual to form an independ¬ 
ent opinion or conclusion. This project Is 
not within the exception for nonpartisan 
analysis, study, or research because it is 
designed to present information merely on 
one side of the legislative controversy. 

Example (2). Assume the same facts as 
Example (1) , except that the research project 
is to collect and report fully and fairly in¬ 
formation and conclusions as to the presence 
or absence of such dangers, the presence or 
absence of neurotic and psychotic dangers as 
a result of having abortions, and the social 
and moral considerations bearing on both 
sides of the Issue. The project is within the 
exception for nonpartisan analysis, study, 
or research because it is designed to present 
Information on both sides of the legislative 
controversy and presents a sufficiently full 
and fair exposition of the pertinent facts to 
enable the public or an Individual to form 
an independent opinion or conclusion. 

Example (3). Assume the same facts as 
Example (2), except that the foundation 
presents a two-program television series 
relaUng to the abortion issue. The first pro¬ 
gram contains information, arguments, and 
conclusions favoring liberalized abortion 
legislation. The second program contains in¬ 
formation, arguments, and conclusions op¬ 
posing liberalized abortion legislation. Before 
each program the foundation makes a public 
announcement that the program is part of 
a series. The foundation’s programs are 
within the exception for nonpartisan anal¬ 
ysis, study, or research. Although neither pro¬ 
gram individually could be regarded as non¬ 
partisan, the series of two programs con¬ 
stitutes a balanced presentation. 

Example (4). Assume the same facts as 
Example (3), except that the foundation 
arranged for televising the program favoring 
liberalized abortion legislation at 8 pjn. 
Thursday evening and for televising the pro¬ 
gram opposing such legislation at 7 ajn. 
Sunday morning. The foundation’s presenta¬ 
tion is not within the exception for non¬ 
partisan analysis, study, or research, since 
the foundation disseminated its Informa¬ 
tion in a manner prejudicial to one side of 
the legislative controversy. 

Technical advice or assistance — 
(i) In general . Amounts paid or incurred 
in connection with providing technical 
advice or assistance to a governmental 
i>ody, or to a committee or subdivision 
thereof, in response to a written request 
by such body or subdivision do not con¬ 
stitute taxable expenditures for purposes 
of tliis section. Under this exception, the 
request for assistance or advice must 
be made in the name of the requesting 
governmental body, committee or sub¬ 
division rather than an individual mem¬ 
ber thereof. Similarly, the response to 
such request must be available to every 
member of the requesting body, com¬ 
mittee or subdivision. 

( ii) Nature of technical advice or as- 
sistanee. /‘Technical advice or assistance'' 
may be given as a result of knowledge 
or skill in a given area. Because such as¬ 
sistance or advice may be given only at 
express request of a governmental 

committee or subdivision, the oral 
01 written presentation of such assist¬ 
ance or advice need not qualify as non¬ 


partisan analysis, study or research. The 
offering of opinions or recommendations 
will ordinarily qualify under this excep¬ 
tion only if such opinions or recommen¬ 
dations are specifically requested by 
the governmental body, committee or 
subdivision. 

(iii) The provisions of this subpara¬ 
graph may be illustrated by the follow¬ 
ing examples: 

Example (f). A Congressional committee is 
studying the feasibiUty of legislation to pro¬ 
vide funds tor scholarships to U.S. students 
attending schools abroad. X, a private foun¬ 
dation which has engaged in a private schol¬ 
arship program of this type, Is asked, in 
writing, by the committee to describe the 
manner in which it selects candidates for 
its program. The organizations response dis¬ 
closing its methods of selection constitutes 
technical advice or assistance. 

Example (2). Assume the same facts as 
Example (1). except that the organization’s 
response not only includes its own grant¬ 
making procedures, but also recommends 
that such procedures would be more desira¬ 
ble than those used by another specified 
organization. This response would not qualify 
as technical advice or assistance since it was 
not requested by the committee. Expendi¬ 
tures paid or incurred with respect to such 
response will constitute taxable expenditures 
unless the presentation can qualify as the 
making available of nonpartisan analysis, 
study or research. 

Example (3). Assume the same facts as 
Example (1). except that the organization is 
requested, in addition, to give its views re¬ 
garding the wisdom of adopting such a pro¬ 
gram. A response to this request giving such 
an opinion would qualify as “technical ad¬ 
vice or assistance’*, and expenditures paid 
or Incurred with respect to such response 
would not constitute taxable expenditures. 

(3) Decisions affecting the powers, du¬ 
ties, etc., of a private foundation— (1) 
In general. Paragraph (c) of this sec¬ 
tion does not apply to any amount paid 
or incurred in connection with an ap¬ 
pearance before, or communication to, 
any legislative body with respect to a 
possible decision of such body which 
might affect the existence of the private 
foundation, its powers and duties, its tax- 
exempt status, or the deductibility of 
contributions to such foundation. Under 
this exception, a foundation may com¬ 
municate with the entire legislative body, 
committees or subcommittees of such 
legislative body, individual congressmen 
or legislators, members of their staffs, or 
representatives of the executive branch, 
who are involved in the legislative proc¬ 
ess, if such communication is limited to 
the prescribed subjects. 

<ii) Examples. The provisions of this 
subparagraph may be illustrated by the 
following examples: 

Example (1). A bill is being considered by 
Congress which would, if enacted, restrict the 
power of a private foundation to engage in 
transactions with certain related persons. 
Under the proposed bill a private founda¬ 
tion would lose its exemption from taxation 
if it engaged in such transactions. W, a pri¬ 
vate foundation, writes to the congressional 
committee considering the bill, arguing that 
the enactment of such a bill would not be 
advisable, and subsequently appears before 
such committee to make its arguments. Ex¬ 
penditures paid or incurred with respect to 
such submissions do not constitute taxable 
expenditures since they are made with re¬ 
spect to a possible decision of Congress 


which might affect the existence of the pri¬ 
vate foundation, its powers and duties, its 
tax-exempt status, or the deduction of con¬ 
tributions to such foundation. 

Example (2). A bill being considered in a 
State legislature Is designed to Implement 
the requirements of section 508(e) of the 
Internal Revenue Code of 1954. Under such 
section, a private foundation is required to 
make certain amendments to its governing 
instrument. X, a private foundation, makes 
a submission to the legislature which pro¬ 
poses alternative measures which might be 
taken in lieu of the proposed bill. Expendi¬ 
tures paid or incurred in making such sub¬ 
mission do not constitute taxable expendi¬ 
tures since they are made with respect to 
a possible decision of such State legislature 
which might affect the existence of the 
private foundation, its powers and duties, its 
tax-exempt status, or the deduction of con¬ 
tributions to such foundation. 

Example (3). A bill is being considered by 
a State legislature under w’hlch the State 
would assume certain responsibilities for 
nursing care of the aged. Y, a private foun¬ 
dation which hiterto has engaged in such 
activities, appears before the State legisla¬ 
ture and contends that such activities can 
be better performed by privately supported 
organizations. Expenditures paid or incurred 
with respect to such appearance are not made 
with respect to possible decisions of the 
State legislature which might affect the ex¬ 
istence of the private foundation. Its powers 
and duties, its tax-exempt status, or the 
deduction of contributions to such founda¬ 
tion, but rather merely affect the scope of 
the private foundation’s future activities. 

Example (4). A State legislature is con¬ 
sidering the annual appropriations bill. Z, a 
private foundation which had hitherto per¬ 
formed contract research for the State, ap¬ 
pears before the appropriations committee In 
order to attempt to persuade the committee 
of the advisability of continuing the pro¬ 
gram. Expenditures paid or incurred with 
respect to such appearance are not made with 
respect to possible decisions of the State 
legislature which might affect the existence 
of the private foundation, its powers and 
duties, its tax-exempt status, or the deduc¬ 
tion of contributions to such foundation, but 
rather merely affect the scope of the private 
foundation’s future activities. 

§ 53.4945—3 Influencing election* and 
carrying on voter registration drives. 

(a) Expenditures to influence elec¬ 
tions or carry on voter registration 
drives —(1) In general. Under section 
4945(d)(2), the term “taxable expendi¬ 
ture” includes any amount paid or in¬ 
curred by a private foundation to influ¬ 
ence the outcome of any specific public 
election or to carry on, directly or in¬ 
directly, any voter registration drive, 
unless such amount is paid or incurred 
by an organisation described in section 
4945(f). 

(2) Influencing the outcome of a 
specific public election. For purposes of 
this section, an organization shall be con¬ 
sidered to be influencing the outcome of 
any specific public election if it partici¬ 
pates or intervenes, directly or indirectly, 
in any political campaign on behalf of or 
in opposition to any candidate for public 
office. The term “candidate for public 
office” means an individual who offers 
himself, or is proposed by others, as a 
contestant for an elective public office, 
whether such office be national. State or 
local. Activities which constitute partic¬ 
ipation or intervention in a political 
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campaign on behalf of or in opposition 
to a candidate include, but are not 
limited to: 

(i) Publishing or distributing written 
or printed statements or making oral 
statements on behalf of or in opposition 
to such a candidate; 

(ii) Paying salaries or expenses of 
campaign workers; and 

(iii) Conducting or paying the ex¬ 
penses of conducting a voter registration 
drive limited to the geographic area 
covered by the campaign. 

(b) Nonpartisan activities carried on 
by certain organizations —(1> In general. 
If an organization meets the require¬ 
ments described in section 4945(f), an 
amount paid or incurred by such organi¬ 
zation shall not be considered a taxable 
expenditure even though the use of such 
amount is otherwise described in section 
4945(d) (2). Such requirements are: 

(1) The organization is described in 
section 501(c) (3) and exempt from taxa¬ 
tion under section 501(a); 

(ii) The activities of the organization 
are nonpartisan, are not confined to one 
specific election period, and are carried 
on in five,or more States; 

(iii) The organization expends at least 
85 percent of its income directly for the 
active conduct (within the meaning of 
section 4942(j)(3) and the regulations 
thereunder) of the activities constituting 
the purpose or function for which it is 
organized and operated; 

(iv) The organization receives at least 
85 percent of its support (other than 
gross investment income as defined in 
section 509(e)) from exempt organiza¬ 
tions, the general public, governmental 
units described in section 170(c)(1), or 
any combination of the foregoing; the 
organization does not receive more than 
25 percent of its support (other than 
gross investment income) from any one 
exempt organization (for this purpose 
treating private foundations which are 
described in section 4946(a) (1) (H) with 
respect to each other as one exempt orga¬ 
nization) ; and not more than half of 
the support of the organization is re¬ 
ceived from gross investment income; 
and 

(v) Contributions to the organization 
for voter registration drives are not sub¬ 
ject to conditions that they may be used 
only in specified States, possessions of 
the United States, or political subdivi¬ 
sions or other areas of any of the fore¬ 
going, or the District of Columbia, or 
that they may be used in only one spe¬ 
cific election period. 

(2) Grants to section 4945(f) organi¬ 
zations. If a private foundation makes a 
grant to an organization described in 
section 4945(f), such grant will not be 
treated as a taxable expenditure under 
section 4945(d) (2) or (4). 

(3> Period for determining support — 

(i) In general . The determination 
whether an organization meets the sup¬ 
port test in section 4945(f)(4) for any 
taxable year is to be made by aggregating 
all amounts of support received by the 
organization doing the taxable year and 
the immediately preceding 4 taxable 


years. However, the support received in 
any taxable year which begins before 
January 1, 1970, shall be excluded. 

(ii) New organizations and organiza¬ 
tions with no preceding taxable years 
beginning after December 31, 1969. Ex¬ 
cept as provided in subparagraph (4) of 
this paragraph, in the case of a new or¬ 
ganization or an organization with no 
taxable years that begin after Decem¬ 
ber 31, 1969, and immediately precede 
the taxable year in question, the require¬ 
ments of the support test in section 4945 
(f) will be considered as met for the tax¬ 
able year if such requirements are met by 
the end of the taxable year. 

(iii) Organization with three or fewer 
preceding taxable years. In the case of 
an organization which has been in ex¬ 
istence for at least one but fewer than 
four preceding taxable years beginning 
after December 31, 1969, the determina¬ 
tion whether such organization meets 
the requirements of the support test in 
section 4945(f)(4) for the taxable year 
is to be made by taking into account all 
the support received by such organiza¬ 
tion during the taxable year and during 
each preceding taxable year beginning 
after December 31, 1969. 

(4) Advance rulings. An organization 
will be given an advance ruling that it 
is an organization described in section 
4945(f) for its first taxable year of oper¬ 
ation beginning after December 31, 1969, 
if it submits evidence establishing that it 
can reasonably be expected to meet the 
tests under section 4945(f) for such tax¬ 
able year. An organization which, pursu¬ 
ant to this subparagraph, has been 
treated as an organization described in 
section 4945(f) for a taxable year (with¬ 
out withdrawal of such treatment by 
notification from the Internal Revenue 
Service during such year), but actually 
fails to meet the requirements of section 
4945(f) for such taxable year, will not 
be treated as an organization described 
in section 4945(f) as of the first day of 
its next taxable year for purposes of mak¬ 
ing any determination under the inter¬ 
nal revenue laws with respect to such 
organization, until such time as the or¬ 
ganization does meet the requirements 
of section 4945(f). For purposes of sec¬ 
tion 4945, the status of grants or con¬ 
tributions with respect to grantors or 
contributors to such organization will 
not be affected until notice of change of 
status of such organization is made to the 
public (such as by publication in the In¬ 
ternal Revenue Bulletin), unless the 
grantor or contributor (or any person 
standing in a relationship to such grantor 
or contributor which is described in sec¬ 
tion 4946(a)(1) (C) through (G)) was 
in part responsible for, or was aware of, 
the fact that the organization did not 
satisfy section 4945 if) at the end of the 
taxable year with respect to which the 
organization had obtained an advance 
ruling or a determination letter that it 
was a section 4945(f) organization, or 
acquired knowledge that the Internal 
Revenue Service had given notice to such 
organization that it would be deleted 
from classification as a section 4945(f) 
organization. 


§ 53.4945—4 Grunts to individuals. 


(a) Grants to individuals—(\) / n 
general. Under section 4945(d)(3) the 
term “taxable expenditure” includes any 
amount paid or incurred by a private 
foundation as a grant to an individual 
for travel, study, or other similar pur¬ 
poses by such individual unless the grant 
satisfies the requirements of section 
4945(g). Grants to individuals which are 
not taxable expenditures because made 
in accordance with the requirements of 
section 4945(g) may result in the im¬ 
position of excise taxes under other 
provisions of chapter 42. 

(2) “ Grants” defined. For purposes of 
section 4945, the term “grants” shall in¬ 
clude. but is not limited to, such ex¬ 
pen ditures as scholarships, fellowships, 
internships, prizes, and awards. Grants 
shall also include loans for purposes de¬ 
scribed in section 170(c) (2) (B) and 
“program related investments” (such as 
investments in small businesses in cen¬ 
tral cities or in businesses which assist 
in neighborhood renovation). Conversely, 
“grants” do not generally include sal¬ 
aries to employees or payments (includ¬ 
ing salaries, consultants’ fees and reim¬ 
bursement for travel expenses) to per¬ 
sons for personal services in assisting a 
foundation in planning, evaluating or 
developing projects or areas of program 
activity by consulting, by advising or by 
participating in conferences organized by 
the foundation. 

(3) Requirements for individual 
grants —(i) Grants for*other than sec¬ 
tion 4945(d) (3) purposes. A grant to an 
individual for purposes other than those 
described in section 4945(d) (3) is not a 
taxable expenditure within the meaning 
of section 4945(d)(3). For example, if 
a foundation makes grants to indigent 
individuals to enable them to purchase 
furniture, such grants are not taxable 
expenditures within the meaning of sec¬ 


tion 4945(d) (3). 

(ii) Grants for section 4945(d)(3) 
purposes. Under section 4945(g), a grant 
to an individual for travel, study, or 
other similar purposes is not a “taxable 
expenditure” only if: 

(a) The grant is awarded on an 
objective and nondiscriminatory basis 
(within the meaning of paragraph (b) 
of this section); 

(b) The grant is made pursuant to a 
procedure approved in advance by the 
Commissioner; and 

(c) It is demonstrated to the satisfac¬ 
tion of the Commissioner that: 

(I) The grant constitutes a scholar¬ 
ship or fellowship grant which is 
excluded from gross income under sec¬ 
tion 117(a) and is to be utilized for stud> 
at an educational institution described 
in section 151(e) (4); 


(2) The gx*ant constitutes a prize oi 
yard which is excluded from gross in- 
>me under section 74(b). and the recl j ) ' 
it of such prize or award is selected 
om the general public within the niea - 
ig of section 4941(d) (2) (G) d> and the 
jgulations thereunder; or 

(3) The purpose of the grant is _ 
thieve a specific objective, P^oduc 
jport or other similar product, 
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improve or enhance a literary, artistic, 
musical, scientific, teaching, or other 
similar capacity, skill, or talent ot the 

grantee. 

(4) Certain designated grants—( i) In 
general. A grant by a private foundation 
to another organization, which the 
grantee organization uses to make pay¬ 
ments to an individual for purposes 
described in section 4945(d) (3), shall not 
be regarded as a grant by the private 
foundation to the individual grantee if 
the foundation does not earmark the use 
of the grant for any named individual 
and does not retain power to cause the 
selection of the individual grantee by the 
grantee organization. For purposes of 
this subparagraph, a grant described 
herein shall not be regarded as a grant by 
the foundation to an individual grantee 
even though such foundation has reason 
to believe that certain individuals would 
derive benefits from such grant so long 
as the grantee organization exercises 
control, in fact, over the selection proc¬ 
ess and actually makes the selection 
completely independently of the private 
foundation. 

(ii) Certain grants to “public chari¬ 
ties”. A grant by a private foundation 
to an organization described in section 
509(a) (1), (2), or (3), which the 
grantee uses to make payments to an 
individual for purposes described in 
section 4945(d) (3), shall not be regarded 
as a grant by the private foundation to 
the individual grantee (regardless of the 
apphcation of subdivision (i) of this sub- 
paragraph) if the grant is made for a 
project which is to be undertaken under 
the supervision of the section 509(a) 

(1), (2), or (3) organization and such 
organization controls the selection of the 
individual grantee. This subdivision shall 
apply regardless of whether the name 
of the individual grantee was first pro¬ 
posed by the private foundation, but only 
if there is an objective manifestation of 
the section 509(a) (1). (2), or (3) or¬ 
ganization’s control over the selection 
process. For purposes of this subdivision, 
an organization shall be considered a 
section 509(a)(1) organization if it is 
treated as such under subparagraph (4) 
Of § 53.4945-5 (a). 

(iii) Grants to governmental agencies. 
If a private foundation makes a grant 
to an organization described in section 
170(c)(1) (regardless of whether it is 
described in section 501(c) (3)) and such 
Srant is earmarked for use by an indi¬ 
vidual for purposes described in section 
4945(d) (3), such grant is not subject jo 
the requirements of section 4945(d)(3) 
and (g) and this section (regardless of 
the application of subdivision (i) of the 
subparagraph) if the section 170(c)(1) 
organization satisfies the Commissioner 
ln advance that its grant-making 
Program: 

(a) is in furtherance of a purpose 
described in section 170(c)(2)(B), 

<b) Requires that the individual 
grantee submit reports to it which would 
;™sfy paragraph (c) (3) of this section. 


<c) Requires that the organization 
investigate jeopardized grants in a man¬ 


ner substantially similar to that de¬ 
scribed in paragraph (c) (4) of this 
section. 

(iv) Examples. The provisions of this 
subparagraph may be illustrated by the 
following examples: 

Example (I). A university described in 
section 170(b) (1) (A) (ii) requests that a 
private foundation grant it $100,000 to en¬ 
able the university to obtain the services of 
a particular scientist for a research project 
in a special field of biochemistry in which he 
has unique competence. The foundation, 
after determining that the project deserves 
support, makes the grant to the university 
to enable it to obtain the services of this 
scientist. The university is authorized to 
keep the funds even if it is unsuccessful in 
attempting to employ the scientist. Under 
these circumstances the foundation will not 
be treated as having made a grant to the 
Individual scientist for purposes of section 
4945 (d) (3) and (g), since the requirements 
of subdivision (i) of this subparagraph have 
been satisfied. Even if the university were 
not authorized to keep the funds if it is 
unsuccessful in attempting to employ the 
scientist, the foundation would not be 
treated as having made a grant to the indi¬ 
vidual scientist for purposes of section 4945 
(d)(3) and (g), since it is clear from the 
facts and circumstances that the selection of 
the particular scientist was made by the uni¬ 
versity and thus the requirements of sub¬ 
division (ii) of this subparagraph would 
have been satisfied. 

Example (2). Assume the same facts as 
Example (1). except that there are a num¬ 
ber of scientists who are qualified to admin¬ 
ister the research project, the foundation 
suggests the name of the particular scientist 
to be employed by the university, and the 
university is not authorized to keep the 
funds if it is unsuccessful in attempting to 
employ the particular scientist. For purposes 
of section 4945 (d)(3) and (g). the founda¬ 
tion will be treated as having made a grant 
to the individual scientist whose name it 
suggested, since it is clear from the facts and 
circumstances that selection of the partic¬ 
ular scientist was made by the foundation. 

Example (3). X, a private foundation, Is 
aware of the exceptional research facilities 
at Y University, an organization described in 
section 170(b)(1) (A) (ii). Officials of X ap¬ 
proach officials of Y with an offer to give Y 
a grant of $100,000 if Y will engage an ade¬ 
quately qualified physicist to conduct a spe¬ 
cific research project. Y*s officials accepts this 
proposal, and it is agreed that Y will admin¬ 
ister the fluids. After examining the quali¬ 
fications of several research physicists, the 
officials of Y agree that A, whose name was 
first suggested by officials of X. is uniquely 
qualified to conduct the project. X’s grant 
letter provides that X has the right to rene¬ 
gotiate the terms of the grant if there is 
a substantial deviation from such terms, 
such as breakdown of Y's research facilities 
or termination of the conduct of the project 
by an adequately qualified physicist. Under 
these circumstances, X will not be treated 
as having made a grant to A for purposes 
of section 4945 (d)(3) and (g). since the 
requirements of subdivision (ii) of this sub- 
paragraph have been satisfied. 

(5) Earmarked grants to individuals. 
A grant by a private foundation to an 
individual is a taxable expenditure by 
such foundation under section 4945(d) 
if— 

(i) The grant is earmarked to be used 
for any activity described in section 
4945(d) (1), (2), or (5). or is earmarked 
to be used in a manner which would 
violate section 4945(d) (3) or (4), or 


(ii) Such granting foundation retains 
power to cause the grantee to engage in 
any such prohibited activity and such 
grant is in fact used in a manner which 
violates section 4945(d). 

For purposes of this subdivision, a grant 
by a private foundation is earmarked if 
such grant is given pursuant to an agree¬ 
ment, oral or written, that the grant will 
be used for specific purposes. 

(6) Certain grants for purposes de¬ 
scribed in section 4945(g) (3). If a grant 
is made to an individual for a purpose 
described in section 4945(g) (3) and such 
grant otherwise meets the requirements 
of section 4945(g), such grant shall not 
be treated as a taxable expenditure even 
if it is a scholarship or a fellowship grant 
which is not excludable from income 
under section 117 or if it is a prize or 
award which is includible in income 
under section 74. 

(b) Selection of grantees on “an ob¬ 
jective and nondiscriminatory basis ”— 
(1) In general. For purposes of this sec¬ 
tion, in order for a foundation to estab¬ 
lish that its grants to individuals are 
made on an objective and nondiscrim- 
inatory basis, the grants must be 
awarded in accordance with a program 
which, if it were a substantial part of 
the foundation’s activities, would be 
consistent with: 

(1) The existence of the foundation’s 
exempt status under section 501(c)(3); 

(ii) The allowance of deductions under 
section 170 for contributions to the 
granting foundation; and 

(iii) The requirements of subpara¬ 
graphs (2), (3), and (4) of this 

paragraph. 

(2) Candidates for grants. The group 
from which grantees are chosen must 
bear a reasonable relation to the pur¬ 
poses of the grant. The group must be 
sufficiently broad so that the giving of 
grants to members of such group would 
be considered to fulfill a purpose de¬ 
scribed in section 170(c)(2)(B). How¬ 
ever, consistent with this requirement, 
the foundation may impose reasonable 
restrictions on the group of potential 

^grantees. For example, selection of a 
qualified research scientist to work on a 
particular project does not violate the 
requirements of section 4945 (d)(3) 
merely because the foundation selects 
him from a group of three scientists who 
are experts in that field. 

(3) Selection from within group of 
potential grantees. The criteria used in 
selecting grant recipients from the po¬ 
tential grantees should be related to the 
purpose of the grant. Thus, for example, 
proper criteria for selecting scholarship 
recipients might include (but are not 
limited to) the following: Prior academic 
performance; performance on tests de¬ 
signed to measure ability and aptitude 
for college work; recommendations from 
instructors; financial need; and the con¬ 
clusions which the selection committee 
might draw from a personal interview as 
to the potential recipient’s motivation 
and character. 

(4) Persons making selections. The 
person or group of persons who select 
recipients of grants should not be in a 
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position to derive a private benefit, di¬ 
rectly or indirectly, if certain potential 
grantees are selected over others. 

(5) Examples. The provisions of this 
paragraph may be illustrated by the fol¬ 
lowing examples: 

Example (f). X Company employs 100.000 
people of whom 1,000 are classified by the 
company as executives. The company has 
organized the X Company Foundation which, 
as its sole activity, provides 100 4-year college 
scholarships per year for children of the 
company's employees. Children of all em¬ 
ployees (other than disqualified persons with 
respect to the foundation) who have worked 
for the X Company for at least 2 years are 
eligible to apply for these scholarships. In 
previous years, the number of children eligi¬ 
ble to apply for such scholarships has aver¬ 
aged 2.000 per year. Selection of scholarship 
recipients from among the applicants is 
made by three prominent educators, who 
have no connection (other than as members 
of the selection committee) with the com¬ 
pany, the foundation or any of the employees 
of the Company. The selections are made on 
the basis of the applicants’ prior academic 
performance, performance on certain tests 
designed to measure ability and aptitude for 
college work, and financial need. No dispro¬ 
portionate number of scholarships has been 
granted to relatives of executives of X Com¬ 
pany. Under these circumstances, the opera¬ 
tion of the scholarship program by the X 
Company Foundation: (1) is consistent with 
the existence of the foundation’s exempt 
status under section 501(c) (3) and with the 
allowance of deductions under section 170 for 
contributions to the foundation; (2) utilizes 
objective and nondiscriminatory criteria in 
selecting scholarship recipients from among 
the applicants; and (3) utilizes a selection 
committee which appears likely to make ob¬ 
jective and nondiscriminatory selections of 
grant recipients. 

Example (2). Assume the same facts as 
Example (1), except that the foundation es¬ 
tablishes a program to provide 20 college 
scholarships per year for members of a cer¬ 
tain ethnic minority. All members of this 
minority group (other than disqualified per¬ 
sons with respect to the foundation) living 
In State Z are eligible to apply for these 
scholarships. It is estimated that at least 400 
persons will be eligible to apply for these 
scholarships each year. Under these circum¬ 
stances. the operation of this scholarship 
program by the foundation: (1) Is consistent 
with the existence of the foundation’s 
exempt status under section 501(c)(3) and 
with the allowance of deductions under sec¬ 
tion 170 for contributions to the foundation; 
(2) utilizes objective and nondiscriminatory 
criteria in selecting scholarship recipients 
from among the applicants; and (3) utilizes 
a selection committee which appears likely 
to make objective and nondiscriminatory 
selections of grant recipients. 

(c) Requirements of a proper proce¬ 
dure —(1) In general. Section 4945(g) re¬ 
quires that giants to individuals must be 
made pursuant to a procedure approved 
in advance. To secure such approval, a 
private foundation must demonstrate to 
the satisfaction of the Commissioner 
that— 

(i) Its grant procedure includes an ob¬ 
jective and nondiscriminatory selection 
process (as described in paragraph (b) 
of this section); 

(ii) Such procedure is reasonably cal¬ 
culated to result in performance by 
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grantees of the activities that the grants 
are intended to finance; and 

(iii) The foundation plans to obtain 
reports to determine whether the grant¬ 
ees have performed the activities that the 
grants are intended to finance. 

No single procedure or set of procedures 
is required. Procedures may vary depend¬ 
ing upon such factors as the size of the 
foundation, the amount and purpose of 
the grants and whether one or more re¬ 
cipients are involved. 

(2) Supervision of scholarships and 
fellowship grants. With respect to any 
scholarships or fellowship grants, a pri¬ 
vate foundation must make arrange¬ 
ments with the educational institution 
to receive a report of the grantee's 
courses taken (if any) and grades re¬ 
ceived (if any) in each academic period. 
Such a report must be obtained from the 
educational institution at least once a 
year. In cases of grantees whose study at 
an educational institution does not in¬ 
volve the taking of courses but only 
the preparation of research papers or 
projects, such as the writing of a doc¬ 
toral thesis, the foundation must receive 
a brief report on the progress of the 
paper or project at least once a year. 
Such a report must be approved by the 
faculty member supervising the grantee 
or by another appropriate university of¬ 
ficial. Upon completion of a grantee’s 
study at an educational institution, a 
final report must also be obtained. 

(3) Grants described in section 4945 
( 9 ) (3). With respect to a grant made un¬ 
der section 4945(g) (3), the private foun¬ 
dation shall require reports on the use of 
the funds and the progress made by the 
grantee toward achieving the purposes 
for which the grant was made. Such re¬ 
ports must be made at least once a year. 
Upon completion of the undertaking for 
which the grant was made, a final report 
must be made describing the grantee’s 
accomplishments with respect to the 
grant and accounting for the funds re¬ 
ceived under such grant. 

(4) Investigation of jeopardized grants. 
Where the reports submitted under this 
paragraph or other information indi¬ 
cates that all or any part of a grant is 
not being used in furtherance of the 
purposes of such grant, the foundation 
is under a duty to investigate. While con¬ 
ducting its investigation, the foundation 
must withhold further payments to the 
extent possible until it has determined 
that no part of the grant has been used 
for improper purposes and that it ap¬ 
pears likely that no part of the grant 
will be so used in the future. If the foun¬ 
dation determines that any part of the 
grant has been used for improper pur¬ 
poses, it must withhold further pay¬ 
ments until the diverted funds have been 
restored and it has received assurances 
that future diversions will not occur. In 
cases in which the diverted funds are 
not restored, the foundation will be 
treated as having made a taxable ex¬ 
penditure unless it takes all reasonable 
and appropriate steps to recover the di¬ 
verted funds and withholds all future 


payments upon the particular grant and 
other grants to the same grantee. II the 
foundation fails to take all such steps 
the amount of the taxable expenditure 
shall be the amount of the diversion plus 
the amount of any future payments to 
the same grantee. If the foundation does 
take all such steps but the diverted funds 
are not restored or assurances that fu¬ 
ture diversions will not occur are not 
made by the grantee, the amount of the 
taxable expenditure shall be the amount 
of any future payments to the same 
grantee. 

(5) Retention of records. A private 
foundation shall retain records pertain¬ 
ing to all grants to individuals for pur¬ 
poses described in section 4945(d)(3). 
Such records shall include: 

(i) All information the foundation 
secures to evaluate the qualification of 
potential grantees; 

(ii) Identification of grantees; 

(iii) Specification of the amount and 
purpose of each grant; and 

(iv) The followup information which 
the foundation obtains in complying with 
subparagraphs (2), (3), and (4) of this 
paragraph. 

(6) Example. The provisions of para¬ 
graphs (b) and (c) of this section may be 
illustrated by the following example: 

Example. The X Foundation grants 10 
scholarships each year to graduates of high 
schools in its area to permit the recipients 
to attend college. It makes the availability of 
its scholarships known by oral or written 
communications each year to the principals 
of three major high schools in the area. The 
foundation obtains information from each 
high school on the academic qualifications, 
background, and financial need of appli¬ 
cants. It requires that each applicant be 
recommended by two of his teachers or by 
the principal of his high school. All applica¬ 
tion forms are reviewed by the foundation 
officer responsible for making the awards, and 
scholarships arc granted on the basis of the 
academic qualifications and financial need of 
the grantees. The foundation obtains annual 
reports on the academic performance of the 
scholarship recipient from the college or uni¬ 
versity which he attends. It maintains a file 
on each scholarship awarded. Including the 
original application, recommendations, a 
record of the action taken on the application, 
and the reports on the recipient from the 
institution which he attends. The described 
procedures of the X Foundation for the mak¬ 
ing of grants to individuals qualify for In¬ 
ternal Revenue Service approval under sec¬ 
tion 4945(g). 

(d) Submission of grant procedure— 
(1) Contents of request for approval oj 
grant procedures. A request for advance 
approval of a foundation’s grant proce¬ 
dures must fully describe the founda¬ 
tion’s procedures for awarding grants 
and for ascertaining that such grants are 
used for the proper purposes. The ap¬ 
proval procedure does not contemplate 
specific approval of particular grant pro¬ 
grams but instead one-time approval oi 
a system of standards, procedures, and 
followup designed to result in grants 
which meet the requirements of section 
4945(g). Thus, such approval shall apply 
to a subsequent grant program as long 
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as the procedures under which it is con¬ 
ducted do not differ materially from 
those described in the request to the 
Commissioner. The request must contain 

the following items: 

(i) A statement describing the selec¬ 
tion process. Such statement shall be 
sufficiently detailed for the Commis¬ 
sioner to determine whether the grants 
are made on an objective and nondis- 
criminatory basis under paragraph (b) 
of this section. 

(ii) A description of the terms and 
conditions under which the foundation 
ordinarily makes such grants, which is 
sufficient to enable the Commissioner to 
determine whether the grants awarded 
under such procedures would meet the 
requirements of paragraph (1), (2), or 
(3) of section 4945(g). 

(iii) A detailed description of the pri¬ 
vate foundation’s procedure for exercis¬ 
ing supervision over grants, as described 
in paragraph (c) <2) and (3) of this 
section. 

(iv) A description of the foundation’s 
procedures for review of grantee reports, 
for investigation where diversion of 
grant funds from their proper purposes 
is indicated, and for recovery of diverted 
grant funds, as described in paragraph 
(c) (4) of this section. 


(2) Place of submission. Requests for 
approval of grant procedures shall be 
submitted to the District Director of the 
district in which the foundation’s prin¬ 
cipal place of business is located. 

(3) Internal Revenue Service action 
on request for approval of grant proce¬ 
dures. If, by the 60th day after a request 
for approval of grant procedures has 
been properly submitted to the Internal 
Revenue Service, the organization has 
not been notified that such procedures 
are not acceptable, such procedures shall 
be considered as approved from the date 
of submission until receipt of actual no¬ 
tice from the Internal Revenue Service 
that such procedures do not meet the 
requirements of this section. If an “ex¬ 
penditure responsibility” grant is made 
alter notification to the organization by 
the Internal Revenue Service that the 
Procedures under which the grant is 
made are not acceptable, such grant is 
a taxable expenditure under this section. 

Je> Effective dates —(1) In general. 
, s f ctl °n shall apply to all grants to 
individuals for travel, study or other 
simdar purposes which are made by 
private foundations more than 90 days 
after I insert date that final regulations 
under section 4945 are filed by the Office 
of the Federal Register!. 

( 2> Transitional rules—( i) Grants 

committed prior to January 1 , 1970. 

fwi 10n I 94 , 5 (d)( 3) and (g) and this 
section shall not apply to a grant for 

170(c)( 2)(B) purposes made on 
or after January 1,1970, if the grant was 
ade pursuant to a commitment en¬ 
tered into prior to such date, but only 
i such commitment was made in ac- 
rdance with the foundation’s usual 
u? and is reas °nable in amount 
P n( Ug °* the purposes of the grant. 

of tllis subdivision, a com¬ 
mitment will be considered entered into 


prior to January 1, 1970, if prior to such 
date, the amount and nature of the pay¬ 
ments to be made and the name of the 
payee were entered on the records of 
the payor, or were otherwise adequately 
evidenced, or the notice of the payment 
to be received was communicated to the 
payee in writing. 

(ii) Grants awarded on or after Jan¬ 
uary 1, 1970. In the case of a grant 
awarded on or after January 1, 1970, 
but prior to the expiration of 90 days 
after l insert date that final regulations 
under section 4945 are filed by the Office 
of the Federal Register], and paid 
within 18 months after the award of 
such grant, the requirements of section 
4945(g) that an indivdual grant be 
awarded on an objective and nondis- 
criminatory basis pursuant to a pro¬ 
cedure approved in advance by the Com¬ 
missioner will be deemed satisfied if 
the grantor utilizes any procedure in 
good faith in awarding a grant to an 
individual which, in fact, is reasonably 
calculated to provide objectivity and 
nondiscrimination in the awarding of 
such grant and to result in a grant which 
complies with the conditions of section 
4945(g) (1), (2), or (3). 

§ 53.4943—5 Grants to organizations. 

(a) Grants to nonpublic organiza¬ 
tions —(1) In general. Under section 
4945(d)(4) the term “taxable expendi¬ 
ture” includes any amount paid or in¬ 
curred by a private foundation as a 
grant to an organization (other than an 
organization described in section 509(a) 
(1), (2), or (3)), unless the private foun¬ 
dation exercises expenditure responsibil¬ 
ity with respect to such grant in 
accordance with section 4945(h). How¬ 
ever, the granting foundation does not 
have to exercise expenditure responsi¬ 
bility with respect to amounts granted 
to organizations described in section 
4945(f). 

(2) “Grants” defined. For a descrip¬ 
tion of the term “grants”, see § 53.4945- 
4(a)(2). 

(3) Section 509(a) (1), (2), and (3) 
organizations. See section 508(b) and 
the regulations thereunder for rules re¬ 
lating to when a grantor may rely on a 
potential grantee’s characterization of 
its status as set forth in the notice de¬ 
scribed in section 508(b). 

(4) Certain “public organizations. For 
purposes of this section, an organization 
will be treated as a section 509(a)(1) 
organization if: 

(1) It qualifies as such under para¬ 
graph (a) of § 1.509(a)-2: or 

(ii) It is an organization described in 
section 170(c) (1) or 511(a) (2> (B), even 
i; it is not described in section 501(c) (3). 

(5) Certain earmarked grants —(i) In 
general. A grant by a private foundation 
to a grantee organization which the 
grantee organizations uses to make pay¬ 
ments to another organization (the sec¬ 
ondary grantee) shall not be regarded as 
a grant by the private foundation to 
the secondary grantee if the foundation 
does not earmark the use of the grant 
for any named secondary grantee and 
does not retain power to cause the selec¬ 
tion of the secondary grantee by the 


organization to which it has given the 
grant. For purposes of this subdivision, 
a grant described herein shall not be 
regarded as a grant by the foundation 
to the secondary grantee even though 
such foundation has reason to believe 
that certain organizations would derive 
benefits from such grant so long as the 
original grantee organization exercises 
control, in fact, over the selection process 
and actually makes the selection com¬ 
pletely independently of the private 
foundation. 

(ii) To governmental agencies. If a 
private foundation makes a grant to an 
organization described in section 170(c) 

< l) and such grant is earmarked for use 
by another organization, the granting 
foundation need not exercise expenditure 
responsibility with respect to such grant 
if the section 170(c)(1) organization 
satisfies the Commissioner in advance 
that: 

(a) Its grant-making program is in 
furtherance of a purpose described in 
section 170(c) (2) (B), and 

(b) The section 170(c)(1) organiza¬ 
tion exercises “expenditure responsibil¬ 
ity” in a manner that would satisfy this 
section if it applied to such section 170 

(c)(1) organization. 

However, with respect to such grant, the 
granting foundation must make the re¬ 
ports required by section 4945(h) (3) and 
paragraph (d) of this section, unless 
such grant is earmarked for use by an 
organization described in section 509(a) 
(1), (2), or (3). 

(b) Expenditure responsibility —(1) In 
general. A private foundation is not an 
insurer of the activity of the organiza¬ 
tion to which it makes a grant. A private 
foundation will be considered to be exer¬ 
cising “expenditure responsibility” under 
section 4945(h) as long as it exerts all 
reasonable efforts and establishes ade¬ 
quate procedures— 

(1) To see that the grant is spent solely 
for the purpose for which made, 

(ii) To obtain full and complete re¬ 
ports from the grantee on how the funds 
are spent, and 

(iii) To make full and detailed reports 
with respect to such expenditures to the 
Commissioner. 

(2) Pregrant inquiry. Before making 
a grant to an organization with respect 
to which expenditure responsibility must 
be exercised under this section, a pri¬ 
vate foundation should conduct a lim¬ 
ited inquiry concerning the potential 
grantee. Such inquiry should be com¬ 
plete enough to give a reasonable man 
assurance that the grantee will use the 
grant for the proper purposes. The in¬ 
quiry should concern itself with matters 
such as: (i) The identity, prior history, 
and experience (if any) of the grantee 
organization and its managers; and (ii) 
any knowledge which the private founda¬ 
tion has (based on prior experience or 
otherwise) of, or other information 
which is readily available concerning, 
the management, activities, and prac¬ 
tices of the grantee organization. The 
scope of the inquiry might be expected to 
vary from case to case depending upon 
the size and purpose of the grant and 
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the period over which it is to be paid. 

(3) Terms of grants. In order to meet 
the expenditure responsibility require¬ 
ments of section 4945(h), a private foun¬ 
dation must require that each grant to 
an organization, with respect to which 
expenditure responsibility must be ex¬ 
ercised under this section, be made sub¬ 
ject to a written commitment signed by 
an appropriate officer, director or trustee 
of the grantee organization. Such com¬ 
mitment must include an agreement by 
the grantee— 

(1) To repay any portion of the 
amount granted which is not used for 
the purposes of the grant, 

(ii) To submit full and complete an¬ 
nual reports on the manner in which 
the funds are spent and the progress 
made in accomplishing the purposes of 
the grant, except as provided in para¬ 
graph (c) (2) of this section, 

(iii) To maintain its books and rec¬ 
ords in a manner consistent with para¬ 
graph (c) (3) of this section, and to 
make such books and records available 
to the grantor at reasonable times, and 

(iv) Not to use any of the funds— 

(a) To carry on propaganda, or oth¬ 
erwise to attempt to influence legisla¬ 
tion (within the meaning of section 
4945(d)(1). 

(b) To influence the outcome of any 
specific public election, or to carry on, 
directly or indirectly, any voter regis¬ 
tration drive (within the meaning of sec¬ 
tion 4945(d)(2)), 

(c) For any grant which does not com¬ 
ply with the requirements of section 4945 

(d) (3) or (4),or 

(d) For any purpose other than one 
specified in section 170(c) (2) (B). 

The agreement must also clearly specify 
the purposes of the grant, and such pur¬ 
poses must be described in section 170 
(c)(2)(B). Such purposes may include 
contributing for capital endowment, for 
the purchase of capital equipment, or for 
general support provided that neither the 
grants nor the income therefrom may be 
used for purposes other than those de¬ 
scribed in section 170(c) (2) (B). 

(c) Reports from grantees — (1) In 
general. In the case of grants described 
in section 4945(d) (4). except as provided 
in subparagraph (2) of this paragraph, 
the granting private foundation shall re¬ 
quire reports on the use of the funds 
and the progress made by the grantee 
toward achieving the purposes for which 
the grant was made. The grantee shall 
make such reports at least once a year. 
Upon completion of the use of the grant 
funds, the grantee must make a final re¬ 
port detailing all expenditures made from 
such funds (including salaries, travel, 
and supplies) and indicating the progress 
made toward the goals of the grant. The 
grantor need not conduct any independ¬ 
ent verification of such reports unless it 
has reason to doubt their accuracy or re¬ 
liability. 

(2) Capital endowment grants to ex¬ 
empt private foundations. If a private 
foundation makes a grant described in 
section 4945(d)(4) to a private founda¬ 
tion which is exempt from taxation under 
section 501(a) for endowment, for the 


purchase of capital equipment, or for 
other capital purposes, the grantor foun¬ 
dation shall require reports from the 
grantee on the use of the principal and 
the income (if any) from the grant 
funds. The grantee shall make such re¬ 
ports annually for its taxable year in 
which the grant was iftade and the im¬ 
mediately succeeding 2 taxable years. 
Unless it is reasonably apparent to the 
grantor before the end of such second 
succeeding taxable year that the prin¬ 
cipal, the income from the grant funds 
or the equipment purchased with the 
grant funds is being used for purposes 
which would result in liability for tax 
under section 4945(d), the grantor may 
then allow such reports to be discon¬ 
tinued. 

(3) Grantees ' accounting and record¬ 
keeping procedures. Although the grantee 
need not segregate grant funds physically 
unless the grantor requires such segre¬ 
gation, such funds must be shown sep¬ 
arately on the grantee’s books. Expend¬ 
itures made in furtherance of the grant 
purposes must be charged against the 
grant, and records of such expenditures 
adequate to enable the use of such funds 
to be checked readily must be kept. The 
records of expenditures, as well as copies 
of the reports submitted to the grantor, 
must be kept for at least 4 years after 
completion of the use of the grant funds. 
If physical segregation has not been re¬ 
quired and the grantee’s records are not 
adequate to determine when a particular 
grant has been fully expended, the 
grantor shall use a first-in, first-out 
method in determining the allocation of 
the grantee’s expenditures to grants re¬ 
ceived by the grantee to the extent such 
method is consistent with the available 
records of the grantee. 

(d) Reporting to Internal Revenue 
Service by grantor — (1) In general. To 
satisfy the report-making requirements 
of section 4945(h) (3), a granting founda¬ 
tion must provide the required informa¬ 
tion on its information return (Form 
990) for each taxable year with respect 
to each grant made during the taxable 
year which is subject to the expenditure 
responsibility requirements of section 
4945(h). Such information must also be 
provided on such return with respect to 
each grant subject to such requirements 
upon which any amount or any report 
is outstanding at any time during the 
taxable year. However, with respect to 
any grant made for endowment or other 
capital purposes, the grantor must pro¬ 
vide the required information only for 
any taxable year for which the grantor 
must require a report from the grantee 
under paragraph (c) (2) of this section. 

(2) Contents of report. The report 
required by this paragraph shall include 
the following information: 

(i) The name and address of the 
grantee. 

(ii) The date and amount of the grant, 

(iii) The purpose of the grant, 

(iv) The amounts expended by the 
grantee, 

(v) Whether the grantee has diverted 
any portion of the funds (or the income 
therefrom in the case of an endowment 
grant) from the purpose of the grant (to 
the knowledge of the grantor), 


(vi) The dates of any reports received 
from the grantee, 

(vii) The relationship (if any) of the 
grantee to any foundation manager or 
substantial contributor of the grantor 
and 

(viii) The date and results of any ver¬ 
ification of the grantee’s reports under¬ 
taken by the grantor or by others at the 
direction of the grantor. 

(3) Recordkeeping requirements, in 
addition to the information included on 
the information return, a granting 
foundation shall make available at its 
principal office each of the following 
items: 


(i) A copy of the agreement covering 
each ’‘expenditure responsibility” grant 
made during the taxable year, 

(ii) A copy of each report received 
during the taxable year from each 
grantee on any “expenditure responsi¬ 
bility” grant, and 


(iii) A copy of each report made by 
the grantor’s personnel or independent 
auditors of any audits or other investi¬ 
gations made during the taxable year 
with respect to any “expenditure respon¬ 
sibility” grant. 


(e) Violations of expenditure respon¬ 
sibility requirements — (1) Failures by 
grantee —(i) Diversions. Any diversion 
of grant funds (or the income therefrom 
in the case of an endowment grant) by 
the grantee to any use not in further¬ 
ance of a purpose specified in the grant 
may result in the diverted portion of such 
grant being treated as a taxable expendi¬ 
ture of the grantor under section 4945(d) 

(4). However, the amount of such diver¬ 
sion (for example, the income diverted 
in the case of an endowment grant, or 
the rental value of capital equipment for 
the period of time for which diverted) 
will not be considered a taxable expendi¬ 
ture if: 

(a) The grant was made in accord¬ 
ance with the requirements of paragraph 

(b) of this section, 

(b) The grantee furnished the reports 
required by paragraph (c) of this section 
and. with respect to paragraph (c)(l> 
of this section, such reports were fur¬ 
nished at least until the time of 
diversion, 

(c) The grantor has fully complied 
with the reporting provisions of para¬ 
graph (d) of this section requiring re¬ 
ports to the Commissioner and has used 
due diligence in investigating any indi¬ 
cations that grant funds might be 
diverted, 

(d) The grantor has withheld all fu¬ 
ture payments upon the diverted grant 
and any other grant to the same grantee, 


and 

( e ) The grantor has taken all reason- 
able and appropriate steps to recover me 
amount of the diversion from tne 
grantee. 


f the foundation fails to take all steps 
escribed in (e) of this subdivision, the 
mount of the taxable expenditure sn 
e the amount of the diversion plus t 
mount of any future payments to tne 
ame grantee. If the foundation d 
ake all such steps but the amoun 
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the diversion is not restored or assur¬ 
ances that future diversions will not 
occur are not made by the grantee, the 
amount of the taxable expenditure shall 
be the amount of any future payments 
to the same grantee. 

(ii) Failure to make reports. A failure 
by the grantee to make the reports re¬ 
quired by paragraph (c) of this section 
<or the making of inadequate reports) 
shall result in the grant’s being treated 
as a taxable expenditure by the grantor 
unless the grantor: 

(a) Has made the grant in accord¬ 
ance with paragraph (b) of this section, 

(b) Has complied with the reporting 
requirements contained in paragraph 

(d> of this section, 

(c) Makes a reasonable effort to ob¬ 
tain the required report, and 

(d) Withholds all future payments on 
this grant and on any other grant to the 
same grantee until such report is 
furnished. 

(2) Violations by the grantor. In ad¬ 
dition to the situations described in sub- 
paragraph (1) of this paragraph, a grant 
which is subject to the expenditure re¬ 
sponsibility requirements of section 4945 
(h) will be considered a taxable ex¬ 
penditure of the granting foundation if 
the grantor— 

(i) Fails to make a pregrant inquiry 
as described in paragraph (b) (2) of this 

section. 

(ii) Fails to make the grant in ac¬ 
cordance with a procedure consistent 
with the requirements of paragraph (b) 
(3 1 of this section, or 

(iii) Fails to report to the Internal 
Revenue Service as provided in para¬ 
graph (d) of this section. 

(f) Effective dates —(1) In general. 
This section shall apply to all grants 
which are subject to the expenditure re¬ 
sponsibility requirements of section 4945 
<d)(4) and (h) and which are made by 
private foundations more than 90 days 
after 1 insert date that final regulations 
under section 4945 are filed by the Office 
of the Federal Register], 

Transitional rules —(i) Certain 
Grants awarded prior to May 27 , 1969, 
Section 4945 (d)(4) and (h) and this 
section shall not apply to a grant to 
a private foundation which is not con¬ 
trolled, directly or indirectly, by the 
grantor foundation or one or more dis- 

lifted persons (as defined in section 
^946) with respect to the grantor foun¬ 
dation. provided that such grant— 

( Q) Is made pursuant to a written 
which was binding on May 
^6, 1969, and at all times thereafter, 

O' Is made for one or more of the 
Purposes described in section 170(c) (2) 
( B>, and 

fn /,^1 *5 *° k e paid out to such grantee 
iounuation 0 n or before December 31, 


[ii* Grants or expenditures committee 
War to January 1, 1970 . Except as pro- 
I 1 ?** to Paragraph (e) (2) (i) o\ 
f 4945 ~^’ section 4945 shall not applj 
17 n(^wow t* 1 * an exp enditure for sectior 
purp oses made on or afte: 
ary 1, 1970 , if the grant or expendi¬ 


ture was made pursuant to a commit¬ 
ment entered into prior to such date, but 
only if (in the case of a grant or an 
expenditure other than an unlimited 
general-purpose grant to an organiza¬ 
tion) such commitment is reasonable in 
amount in light of the purposes of the 
grant. For purposes of this subdivision, 
a commitment will be considered entered 
into prior to January 1, 1970, if prior 
to such date, the amount and nature of 
the payments to be made and the name 
of the payee were entered on the rec¬ 
ords of the payor, or were otherwise ade¬ 
quately evidenced, or the notice of the 
payment to be received was communi¬ 
cated to the payee in writing. 

(iii) Grants awarded on or alter Jan¬ 
uary 1 , 1970. Paragraphs (b) (2>« (b) (3), 
and (c) of this section shall not apply 
to grants awarded on or after January 1, 
1970, but prior to the expiration of 90 
days after [insert date that final regu¬ 
lations under section 4945 are filed by 
the Office of the Federal Register], if 
the grantor had made reasonable efforts, 
and has established adequate procedures 
such as a prudent man would adopt in 
managing his own property, to see that 
the grant is spent solely for the purpose 
for which made, to obtain full and com¬ 
plete reports from the grantee on how 
the funds are spent, and to make full 
and detailed reports with respect to such 
grant to the Commissioner. 

§ 53.4943—6 Expenditures for nonchar- 
itable purposes. 

(a) In general. Under section 4945 

(d) (5) the term “taxable expenditure” 
includes any amount paid or incurred by 
a private foundation for any purpose 
other than one specified in section 170 
(c) (2) (B). Thus, ordinarily only an ex¬ 
penditure for an activity which, if it 
were a substantial part of the organiza¬ 
tion’s total activities, would cause loss 
of tax exemption is a taxable expendi¬ 
ture under section 4945(d) (5). For pur¬ 
poses of this section and §§ 53.4945-1 
through 53.4945-5, purposes described in 
section 170(c) (2) (B) shall be treated as 
including purposes described in section 
170(c) (1) or (in the case of a charitable 
remainder trust described in section 664) 
section 170(c) (3)(B), (4), or (5). 

(b) Particular expenditures. (1) The 
following types of expenditures will not 
be treated as taxable expenditures under 
section 4945(d)(5) : 

(i) Expenditures to acquire invest¬ 
ments entered into for the purpose of 
obtaining income or funds to be used in 
furtherance of purposes described in sec¬ 
tion 170(c)(2)(B), 

(ii) Reasonable expenses with respect 
to investments described in subdivision 
(i) of this subparagraph, 

(iii) Payment of taxes, 

(iv) Any expenses which qualify as de¬ 
ductions in the computation of unrelated 
business income tax under section 511, 
or 

(v) Any payment which constitutes a 
qualifying distribution under section 
4942(g). 


(2) Conversely, any expenditure for 
unreasonable administrative expenses, 
including compensation and consultant 
fees, is a taxable expenditure under sec¬ 
tion 4945(d)(5). The determination 
whether an expenditure is unreasonable 
shall depend upon the facts and circum¬ 
stances of the particular case. 

(PR Doc.71-3873 Piled 3-19-71 ;8:46 ami 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[43 CFR Parts 1840, 1850, 4110, 
9230 1 

FEDERAL RANGE CODE FOR 
GRAZING DISTRICTS 

Hearings and Appeals Procedures 

These amendments are proposed to 
conform the regulations governing hear¬ 
ings and appeals in grazing cases writhin 
grazing districts established under the 
act of June 28, 1934, as amended, 43 
U.S.C. section 315 (1964), to the reor¬ 
ganization of the appellate structure in 
the Department. The Secretary has ex¬ 
ercised supervisory authority over ap¬ 
peals to the Director, Bureau of Land 
Management, including grazing cases 
within grazing districts (see 35 FJt. 
10012, June 18, 1970). The Secretary has 
also delegated authority to decide these 
appeals finally for the Department to the 
Board of Land Appeals in the Office of 
Hearings and Appeals (Release No. 1213 
of July 17. 1970 (211 DM 13), published 
on July 28. 1970, 35 F.R. 12081). 

The proposed regulations change the 
time for filing a notice of appeal from a 
hearing examiner’s decision under the 
Federal Range Code for Grazing Dis¬ 
tricts from 10 days to 30 days from re¬ 
ceipt of the decision. They provide for 
the application of a grace period for 
filing appeal documents at all stages of 
the appeal process under this Code. Con¬ 
sistent with hearings procedures in other 
public lands cases generally, they pro¬ 
vide that reporter’s fees will be paid by 
the Bureau of Land Management, with 
each party paying for any copies of the 
transcript obtained by him. Other minor 
additions and changes have also been 
made for clarity and for uniformity with 
appeals procedures in public lands cases 
generally. 

It is the policy of the Department of 
the Interior, whenever practicable, to af¬ 
ford the public an opportunity to partici¬ 
pate in the rule making process. 
Accordingly, interested persons may 
submit written comments, suggestions, 
or objections with respect to the proposed 
amended regulations to the Director, Of¬ 
fice of Hearings and Appeals, Depart¬ 
ment of the Interior, 4015 Wilson 
Boulevard, Arlington. VA 22203, within 
60 days from the date of publication of 
this notice in the Federal Register. 

Dated: March 15, 1971. 

Rogers C. B. Morton, 
Secretary of the Interior, 
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PART 1840—APPEALS PROCEDURES 

Subpart 1840—Appeals Procedures; 

General 

1. Paragraph (b) of § 1840.0-6 is 
amended to delete the last sentence. The 
amended paragraph reads as follows: 

§ 1810.0—6 l)or u men Is. 

* * • • * 

(b) Grace period for filing. Whenever 
a document is required under this part 
to be filed within a certain time and it is 
not received in the proper office, as pro¬ 
vided in paragraph (a) of this section, 
during that time, the delay in filing will 
be waived if the document is filed not 
later than 10 days after it was required 
to be filed and it is determined that the 
document was transmitted or probably 
transmitted to the office in which the fil¬ 
ing is required before the end of the 
period in which it was required to be 
filed. Determinations under this para¬ 
graph shall be made by the officer before 
whom is pending the appeal in connec¬ 
tion with which the document is required 
to be filed. 

• * • • • 
Subpart 1842—Appeals to the Board 
of Land Appeals 

2. Section 1842.2 is amended to read as 
follows: 

§ 1842.2 Who may appeal. 

Except as otherwise provided in Group 
2400 of this chapter, except to the extent 
that decisions of Bureau of Land Man¬ 
agement officers must first be appealed 
to a hearing examiner under Subpart 
1853 and Part 4110 of this chapter, and 
except where a decision has been ap¬ 
proved by the Secretary, any party ad¬ 
versely affected by a decision of an officer 
of the Bureau of Land Management or 
of a hearing examiner shall have a right 
of appeal to the Board. 

3. Paragraph (a) of § 1842.4 is 
amended to delete the last sentence. The 
amended paragraph reads as follows: 

§ 1842.4 Appeal; how taken, mandatory 
time limit. 

(a> A person who wishes to appeal to 
the Board must file in the office of the 
officer who made the decision (not the 
Board) a notice that lie wishes to appeal. 
The notice of appeal must give the serial 
number or other identification of the 
case and must be transmitted in time to 
be filed in the office where it is required 
to be filed within 30 days after the per¬ 
son taking the appeal is served with the 
decision from which he is appealing. The 
notice of appeal may include a statement 
of the reasons for the appeal and any 
arguments the appellant wishes to make. 


PART 1850—HEARINGS PROCEDURES 

Subpart 1850—Hearings Procedures; 
General 

4. The headings of the following num¬ 
bered sections listed in the table of con¬ 
tents to Part 1850, Subpart 1853, are 
amended to read as follows: 


Sec. 

1853.5 Conduct of hearing; reporter's fees; 

transcript. 

1853.6 Findings of fact and decision by 

examiner; notice; submission to 

Board of Land Appeals for decision. 

1853.7 Appeals to the Board of Land Ap¬ 

peals. 

5. Section 1850.0-5 is amended by add¬ 
ing two new paragraphs, (f) and (g), to 
the section, to read as follows: 

§ 1850.0—5 Definitions. 

* • * * * 

(f) “State Director” means the super¬ 
vising Bureau of Land Management offi¬ 
cer for the State in which the particular 
range lies, or his authorized agent. 

(g) “District manager” means the 
supervising Bureau of Land Management 
officer of the grazing district in which 
the particular range lies, or his author¬ 
ized agent. 

6. Paragraph (b) of § 1850.0-6 is 
amended to read as follows: 

§ 1850.0—6 Documents. 

***** 

(b) Grace period for filing. Whenever 
a document is required under this part 
to be filed within a certain time and it is 
not received in the proper office, as pro¬ 
vided in paragraph (a) of this section, 
during that time, the delay in filing will 
be waived if the document is filed not 
later than 10 days after it was required 
to be filed and it is determined that the 
document was transmitted or probably 
transmitted to the office in which the fil¬ 
ing is required before the end of the pe¬ 
riod in which it was required to be filed. 
Determinations under this paragraph 
shall be made by the officer before whom 
is pending the appeal or contest in con¬ 
nection with which the document is re¬ 
quired to be filed. This paragraph does 
not apply to requests for postponement 
of hearings under §§ 1852.3-1 and 
1852.3-3. 

• • • • * 
Subpart 1853—Grazing Proceedings 
(Inside Grazing Districts) 

7. The heading of 5 1853.5 is amended 
and a new paragraph (d) is added to the 
section, to read as follows: 

§ 1853.5 Conduct of hearing: reporter's 
fees; transcript. 

***** 

(d) The reporter's fees shall be borne 
by the Bureau. Each party shall pay for 
any copies of the transcript obtained 
by him. Unless the parties stipulate to 
a summary of the evidence, the Govern¬ 
ment will file the original copy of the 
transcript with the case record. 

8. The heading of § 1853.6 is amended 
by changing “Director” to “Board of 
Land Appeals,” and paragraph (b) is re¬ 
vised to read as follows: 

§ 1853.6 Findings of fact ami decision 
by examiner; notice; submission to 
Board of Land Appeals for decision. 
• • • • • • 

(b) The Board of Land Appeals may 
require, in any designated case, that the 
examiner make only a recommended de¬ 


cision and that such decision and the 
record be submitted to the Board for 
consideration. The recommended deci¬ 
sion shall meet all the requirements for 
a decision set forth in paragraph (a) of 
this section. The Board shall then make 
the decision in the case. This decision 
shall include such additional findings 
and conclusions as do not appear in the 
recommended decision and the record 
shall include such rulings on proposed 
findings and conclusions submitted by 
the parties as have not been made by the 
examiner. 

9. The heading of § 1853.7 is amended, 
paragraphs (a), (b),and (c) are revoked, 
and the section is revised to read as 
follows: 

§ 1853.7 Appeals to the Board of Land 

Appeals. 

Any party affected by the examiner’s 
decision, including the State Director, 
has the right to appeal to the Board of 
Land Appeals, in accordance with the 
procedures and rules set forth in Part 
1840 of this chapter. 

10. Paragraph (b) of I 1853.8 is 
amended to read as follows: 

§ 1853.8 Effect of decision suspended 

during appeal. 

• • • • • 

(b) When the orderly administration 
of the range or other public interest so 
requires, (1) the district manager may 
provide initially in his decision that it 
shall be in full force and effect pending 
decision on an appeal therefrom: (2> 
the examiner may provide in the decision 
on an appeal before such officer that it 
shall be in full force and effect pending 
decision on any further appeal; (3) the 
Board may provide by interim order that 
any decision from which an appeal is 
taken shall be in full force and effect 
pending final decision on the appeal. Any 
action taken by the district manager 
pursuant to a decision shall be subject to 
modification or revocation by the ex¬ 
aminer or the Board upon an appeal from 
the decision. In order to insure the ex¬ 
haustion of administrative remedies be¬ 
fore resort to court action, no decision 
which at the time of its rendition is sub¬ 
ject to appeal to a superior authority in 
the Department shall be considered final 
so as to be agency action subject to judi¬ 
cial review under 5 U.S.C. section 704, 
unless it has been made effective pending 
a decision on appeal in the manner pro¬ 
vided in this paragraph. 


PART 4110—GRAZING ADMINISTRA¬ 
TION (INSIDE GRAZING DISTRICTS) 
(THE FEDERAL RANGE CODE FOR 
GRAZING DISTRICTS) 

Subpart 4110—Grazing Administra¬ 
tion (Inside Grazing Districts!, 
General 

11. Section 4110.0-5 is amended by re¬ 
designating paragraph (d) as paragraph 

(e) ; redesignating paragraph (e) as 

(f) ; redesignating paragraphs (f). » 

(h). (i), (j>, (k>, (1), (m>. (n>» ’ 

(p), and (q) as paragraphs (h), 
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tk) (1). (m), (n), <o>, (p) (q>, <r>, 
and <s), respectively; inserting new 
paragraphs (d) and (g); and redesignat¬ 
ing paragraph <r> as (t) and amending 
that paragraph. The revised section 
reads as follows: 

§4110.0-5 Definitions. 

• * • • • 

(d) ‘ Board of Land Appeals” means 
the Board in the Office of Hearings and 
Appeals, Office of the Secretary, author¬ 
ized to decide finally for the Department 
appeals to the Secertary arising under 
this part. 

• * • * * 

(g> “District manager” means the 
supervising Bureau of Land Management 
officer of the grazing district in which 
the particular range lies, or his author¬ 
ized agent. 

• • • * • 


paragraph may be appealed by the li¬ 
censee or permittee to the Board of Land 
Appeals, In accordance with Part 1840 of 
this chapter. 

* * * * • 

14. Section 4115.2-3 is amended to 
read as follows: 

§ 4115.2—3 Appeals and hearings. 

Any applicant whose interest is ad¬ 
versely affected by a final decision of the 
District Manager may appeal to an Ex¬ 
aminer in accordance with § 1853.1 of 
this chapter. The conduct of hearings is 
provided for in §§ 1853.2 through 1853.6 
of this chapter. Appeals from the Ex¬ 
aminer’s decision may be made to the 
Board of Land Appeals pursuant to 
§ 1853.7 and in accordance with Part 
1840 of this chapter. 

15. Item (b) of § 4115.2-5(a) (7) (ii) is 
revised to read as follows: 


(t) * Adjudication of grazing privi¬ 
leges’* is the determination of the quali¬ 
fications for grazing privileges of the base 
properties, land (paragraph (m)(l) of 
this section) or water (paragraph (r) (1) 
of this section) offered in support of ap¬ 
plications for grazing licenses or permits 
in a range unit or area, and the sub¬ 
sequent equitable apportionment among 
the applicants of the forage production 
within the proper grazing season and ca¬ 
pacity of the particular unit or area of 
Federal range, and acceptance by the 
applicants of the grazing privileges based 
upon the apportionment or its subtantia- 
tion in a decision by an examiner or the 
Board of Land Appeals upon appeal. 
(Applicable provisions are Subpart 4111 
and 5 4115.2-3.) 

Subpart 4111—Awards of Grazing 
Privileges 

12 Paragraph (f) of §4111.4-3 is 
amended to read as follows: 

§4111.1—3 Reductions. 

* • • • • 

(f> Federal range lands to be used 
under a license or permit are subject to 
classification and disposition under the 
Provisions of sections 7 and 14 of the act. 
and to withdrawal, appropriation, selec¬ 
tion, or other disposal under the public 
land laws. Reasonable notice of a 
pending or proposed classification, 
withdrawal or other disposal which 
might result in a diminution of the 
avaiubic Federal range will be given 
lhe licensee or permittee of such lands, 
consistent with Parts 2450 and 2460 of 
this chapter, and subject to the right of 
Protest or appeal to the Board of Land 
Appeals, as may be provided in such no¬ 
nce and Parts 1840 and 1850 of this 
chapter. 


§ 4115.2—5 Range improvements and 
contributions. 

(a) • • • 

(7) * * • 

(ii) * ♦ * 

(b) The refusal or failure of the land 
applicant to pay the licensee, permittee, 
or other party entitled thereto, in ac¬ 
cordance with the agreement or in the 
amount fixed by the District Manager 
and within the time allowed, shall be 
just cause for the rejection of an appli¬ 
cation or for the cancellation of any 
rights or interests in the lands acquired 
by the applicant by reason of the allow¬ 
ance of his application. Such rejection 
or cancellation shall be subject to the 
right of appeal directly to the Board of 
Land Appeals, in accordance with Part 
1840 of this chapter. 


PART 9230—TRESPASS 

Subpart 9239—Kinds of Trespass 

16. Paragraph (h) of § 9239.3-2 is 
amended to read as follows: 

§ 9239.3—2 In»id<> grazing districts. 

• * « • * 

(h) Appeals. Appeal from the decision 
of the examiner to the Board of Land 
Appeals of any matter under this 
§ 9239.3-2. shall be made in accordance 
with § 1853.7 and Part 1840 of this 
chapter. 

(FR Doc.71-3860 Filed 3-19-71;8:46 am] 

FEDERAL COMMUNICATIONS 
COMMISSION 


Subpart 4115—Records and 
Administrative Procedures 


13. Subparagraph (6) of § 4115.2-l(j 
ls arr *ended to read as follows: 

§ 411 5.2-1 License and permit proc< 
dures; requirements and condition* 

(j) • • • 

(6) Any adverse action by the Distric 
1 < ager on an application for suspen 
s °n of a license or permit under thi 


[ 47 CFR Part 73 1 

[Docket No. 19144) 

FM BROADCAST STATIONS 

Table of Assignments, Cayce, S.C., 
etc.; Order Extending Time for Fil¬ 
ing Comments and Reply Com¬ 
ments 

In the matter of amendment of 
§ 73.202(b), table of assignments. FM 
stations (Cayce, Columbia, and Bumet- 


No. 65—Pt. I- 7 
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town, S.C.), Docket No. 19144; RM-1376, 
RM-1452. 

1. This proceeding was begun by 
notice of proposed rule making *FCC 
71-110) adopted February 3, 1971, re¬ 
leased February 4, 1971, and published 
in the Federal Register February 10, 
1971, 36 F.R. 2801. The dates for filing 
comments and reply comments are 
March 16, 1971, and March 26, 1971, 
respectively. 

2. On March 12. 1971, Midland Valley 
Investment Co., Inc. (Midland Invest¬ 
ment) , filed a request to extend the time 
for filing comments and reply comments 
to April 5, 1971, and April 15, 1971, 
respectively. Midland Investment states 
that due to press of other business it is 
unable to prepare the necessary infor¬ 
mation in order to file a meaningful re¬ 
sponse by the deadline date. 

3. We are of the view that the addi¬ 

tional time is warranted and would serve 
the public interest. Accordingly, it is 
ordered, That the time for filing com¬ 
ments and reply comments in Docket 
19144 is extended to and including 
April 5, 1971, and April 15, 1971, 

respectively. 

4. This action is taken pursuant to 
authority found in sections 4(i),5(d)(l). 
and 303(r) of the Communications Act 
of 1934, as amended, and § 0.281(d) (8) 
of the Commission's rules. 

Adopted: March 15, 1971. 

Released: March 17, 1971. 

fSEALl Francis R. Walsh, 

Chief, Broadcast Bureau. 

|FR Doc.71-3902 Filed 3-19-71;8:49 am) 


FEDERAL MARITIME COMMISSION 

[46 CFR Parts 503, 510, 543 1 

[Docket No. 71-22] 

SCHEDULE OF FEES AND CHARGES 

Notice of Proposed Rule Making 

Notice is hereby given that the Federal 
Maritime Commission is considering the 
establishment of fees for licensing and 
regulatory activities which are currently 
not subject to any charges, and the revi¬ 
sion of existing fees. 

In the provisions of title V of the Inde¬ 
pendent Offices Appropriations Act of 
1952 (31 UJS.C. 483(a)), hereinafter re¬ 
ferred to as “Title V'V Congress has 
stated that “any work, service, publica¬ 
tion, report, document, benefit, privilege, 
authority, use, franchise, license, permit, 
certificate, registration, or similar thing 
of value or utility performed, furnished, 
provided, granted, prepared, or issued by 
any Federal agency • • • to or for any 
person • * • shall be self-sustaining to 
the full extent possible.” In order to bring 
about the accomplishment of this objec¬ 
tive, title V authorizes the head of each 


1 Title V has been found to be a constitu¬ 
tional delegation of authority by the Con¬ 
gress to the Independent regulatory agencies 
to fix and assess fees. Aeronautical Radio, 
Inc. v. United States. 335 F. 2d 304 (7th Clr. 
1964), cert, denied. 379 U.S. 966 (1965). 
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agency to prescribe by regulation such 
fees and charges as he shall determine 
“to be fair and equitable taking into con¬ 
sideration direct and indirect cost to the 
government, value to the recipient, pub¬ 
lic policy or interest served and other 
pertinent facts.” 

The enabling legislation referred to 
above also provides that the fees and 
charges shall be as uniform as practi¬ 
cable and subject to such policies as the 
President may prescribe. On Septem¬ 
ber 23, 1959, the Bureau of the Budget, 
now the Office of Management and 
Budget, operating on behalf of the Presi¬ 
dent, issued Circular No. A-25, which sets 
forth general policies for developing a 
fair, equitable and uniform system of 
charges for certain Government services 
and property so as to implement the ap¬ 
plicable provisions of title V. Essentially, 
Circular No. A-25 requires that a reason¬ 
able charge be made to each recipient for 
a measurable unit or amount of Federal 
Government service from which he de¬ 
rives a benefit in order that the Govern¬ 
ment recover the full cost of rendering 
that service. The circular further calls 
for a periodical reassessment of costs, 
w r ith related adjustment of fees, if neces¬ 
sary, and the establishment of new fees 
where none exist. 

The Federal Maritime Commission, in 
conducting its regulatory activities, con¬ 
veys special benefits to identifiable re¬ 
cipients above and beyond those which 
accrue to the public at large. In fairness 
to the general taxpayer, who bears the 
burden of supporting Federal agencies, 
the Government has. as evidenced above, 
adopted the policy that the recipient of 
special benefits conveyed by a Federal 
agency should pay a reasonable charge 
for the benefits received. In accordance 
with this policy, the Commission has de¬ 
termined that the public interest would 
be served by the establishment of a fair 
and equitable schedule of fees for its 
licensing and regulatory activities, 
thereby recouping for the Government a 
portion of the Commission’s costs of reg¬ 
ulating the maritime industry. 

Having ascertained certain services 
for which heretofore no fees were pre¬ 
scribed and which services are of “value 
or utility” to the recipient, and are per¬ 
formed at his request, the Commission 
proposes to adopt a schedule which will 
prescribe fees for such services and also 
incorporate existing fees and charges, 
adjusted to reflect the increased costs of 
the Commission’s operations. In arriving 
at the proposed schedule of fees, con¬ 
siderable effort has been directed toward 
selecting those services provided by the 
Commission which are readily identifi¬ 
able and assigning to each a fair and 
equitable assessment. 

In considering the amount of the in¬ 
dividual fees, the Commission has en¬ 
deavored, by balancing the staff and time 
involved, the value of the service to the 
recipient, and the public interest served, 
to determine the fair and equitable share 
of costs, which in the judgment of the 
Commission, should be borne by those 
who request the services and benefit from 
them. 


For the sake of clarity and organiza¬ 
tion, fees and charges already promul¬ 
gated by the Commission and contained 
in Part 503—Public Information, and 
Part 510—Licensing of Independent 
Ocean Freight Forwarders, are proposed 
to be amended and transferred to pro¬ 
posed new Part 543. 

Therefore, pursuant to the provisions 
of section 4 of the Administrative Pro¬ 
cedure Act (5 U.S.C. 553), section 43 of 
the Shipping Act, 1916 (46 U.S.C. 841a), 
and title V of the Independent Offices 
Appropriations Act of 1952 (31 U.S.C. 
483(a)), as implemented by Budget Cir¬ 
cular A-25, dated September 23, 1959, 
notice is hereby given that the Federal 
Maritime Commission proposes to amend 
Title 46 of the Code of Federal 
Regulations: 

I. By adding a new Part 543—Sched¬ 
ule of Fees and Charges, which would 
read as follows: 

PART 543—SCHEDULE OF FEES AND 
CHARGES 

Sec. 

543.1 Scope: authority. 

543.2 General. 

543.3 Independent ocean freight forwarder 

fees. 

543.4 Passenger vessel certification fees. 

543.5 Tariff filing fees. 

543.6 Special permission application fee. 

543.7 Agreement filing fee. 

543.8 Fees for special services. 

Authority : The provisions of this Part 543 
issued under section 43 of the Shipping Act, 
1916 (46 U.S.C. 841(a)). and Title V of the 
Independent Offices Appropriations Act of 
1952 (31 U.S.C. 483(a)). 

§ 543.1 Scope; authority. 

(a) This part establishes the various 
fees and charges which will be assessed 
for the issuance of licenses and certifi¬ 
cates and the performance of other reg¬ 
ulatory services by the Federal Maritime 
Commission. 

(b) The provisions of this part are is¬ 
sued pursuant to the authority contained 
in title V of the Independent Offices Ap¬ 
propriations Act of 1952 (31 U.S.C. 483 

(a)) and in accordance with the guide¬ 
lines set forth in Circular No. A-25 is¬ 
sued on September 23, 1959 by the Bu¬ 
reau of the Budget, now the Office of 
Management and Budget. Title V of the 
Independent Offices Appropriations Act 
of 1952 provides that any service ren¬ 
dered by a Federal agency to or for any 
person shall be performed on a self-sus¬ 
taining basis to the fullest extent pos¬ 
sible and, further, authorizes each Fed¬ 
eral agency to prescribe by regulation 
such fees as it shall determine to be fair 
and equitable. Budget Circular No. A-25, 
in setting out guidelines to implement 
the enabling statute referred to above 
essentially requires that a reasonable 
charge be made to each recipient for a 
measurable unit or amount of Federal 
Government service from wrhich he de¬ 
rives a benefit in order that the Govern¬ 
ment recover the full cost of rendering 
that service and, further, calls for a pe¬ 
riodical reassessment of costs, with re¬ 
lated adjustment of fees, if necessary. 


§ 543.2 General. 

(a) Every application, filing or re¬ 
quest, for which a fee is prescribed in 
this part, must be accomplished by a 
remittance in the full amount of the 
fee. In no case will an application, filing 
or request be accepted, considered or 
processed prior to payment of the full 
amount specified. Applications and oth¬ 
er filings for which no remittance is 
received, or for which an insufficient 
amount is received, may be returned to 
the applicant. In the case of multiple 
applications for which a single check 
is drawn to cover all fees for the appli¬ 
cations, it would be of great assistance 
to the Commission if a transmittal let¬ 
ter or notice were attached stating what 
fees are covered by the check. 

(b) Fees are payable in terms of U S. 
dollars and may be paid by check, draft, 
or postal money order made payable to 
the Federal Maritime Commission. Cash 
will be not be accepted. All fees collect¬ 
ed will be paid into the U.S. Treasury 
as miscellaneous receipts in accordance 
with the provisions of title V of the In¬ 
dependent Offices Appropriations Act of 
1952 (31 U.S.C. 483(a)). 

(c) Except as provided in §§ 543.3«a) 
and 543.4(d), all fees will be charged 
irrespective of the Commission’s dis¬ 
position of the application or request. 
Applications or other filings returned 
to applicants for additional information 
or corrections will not require an addi¬ 
tional fee when resubmitted. 


§ 543.3 Independent oeean freight for¬ 
warder fees. 

(a) License. Every application for li¬ 
censing as an independent ocean freight 
forwarder, as required by § 510.5(b) of 
this chapter, shall be accomplished by 
an application fee of $300. The appli¬ 
cation fee shall be returned only when 
application for return is made within 
1 year of denial of the license, and 
when on the face of the application the 
applicant fails to meet the requirements 
of section 44, Shipping Act, 1916 <46 
U.S.C. 841(b)), or the regulations pro¬ 
mulgated thereunder. In no event shall 
the application fee be returned where 
a field investigation of applicant’s quali¬ 
fications has been conducted, or an ap¬ 
plication has been denied on the basis 
of hearing pursuant to § 510.8(a) of tins 
chapter. Applications denied prior to 
hearing, without prejudice, may be re¬ 
filed on the basis of changed facts with¬ 
in 1 year of the denial. 

(b) Transfer of license. Every request 
for approval of transfer of a license, as 
required by § 510.8(d) of this chapter■ 
shall be accompanied by a fee of $300. 

(c) Branch office or separate estab¬ 
lishment. Every request for approval oi 
a branch office or the right to °P^ ra 
through a separate establishment, 
required by § 510.23(a) of this chapter 
shall be accompanied by a fee oi 

(d) Reissuance of license. In any case 
necessitating the issuance of a new' li¬ 
cense, such as, but not limited to. 
change in name or replacement of a lost 
license, a fee of $10 will be assessed. 
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§ 513.4 Passenger vessel* certification 

fees* 

(ft) Application fees. Every applica¬ 
tion for a Passenger Vessel Financial 
Responsibility Certificate (Performance) 
and every application for a Passenger 
Vessel Financial Responsibility Certif¬ 
icate (Casualty) filed pursuant to Part 
540 of this chapter shall be accompan¬ 
ied by an application fee of $100. 

(b) Casualty certification fee. In addi¬ 
tion to the $100 fee which must be re¬ 
mitted with each application for a Cer¬ 
tificate of Financial Responsibility (Cas¬ 
ualty) , a vessel certification fee for each 
vessel listed on the application shall be 
paid by the applicant in accordance with 
the following schedule of vessel 
accommodations: 


From 60 up to 500- $5 

From 601 up to 1.000- 10 

From 1.001 up to 1,600- 15 

Over 1,500_ 25 


(c) Performance certification fee. In 
addition to the $100 fee which must be 
remitted with each application for a 
Certificate of Financial Responsibility 
(Performance), a vessel certification fee 
for each vessel listed on the application 
shall be paid by the applicant in accord¬ 
ance with the following schedule of ves¬ 
sel accommodations. 


From 50 up to 500_ $ 5 

From 501 up to 1,000_ 10 

From 1,001 up to 1,600_ 15 

Over 1,500_ 25 


(d) Refunds. Certification fees will be 
refunded, on request, if (1) the applica¬ 
tion is withdrawn prior to the issuance 
of the Certificate or (2) the Certificate 
is denied pursuant to § 540.8 or § 540.26 
of this chapter. 

(e) Reissuance of Certificate. In any 
case necessitating the issuance of a new 
Casualty or Performance Certificate; 
such as, but not limited to, the addition 
of a vessel, change in name, or replace¬ 
ment of a lost Certificate, the individual 
vessel fee, based on the particular ves¬ 
sel’s number of accommodations, shall 
apply. 

§ 543.5 Tariff filing fees. 

Temporary tariff (foreign trade): The 
fee for filing a ‘‘temporary tariff”, pursu¬ 
ant to § 536.6(c) of this chapter (Com¬ 
mission General Order 13), Is $1 per rate 
or other item changed subject, however, 
to a minimum of $5 per filing. 

§ 343.6 Special permission application 

fee. 

Every application for “special permis¬ 
sion to file tariff matter on less than 
statutory notice, as provided in section 
18(b) (2) of the Shipping Act, 1916 (46 
u.S.C. 817(b)), or section 2 of the Inter¬ 
coastal Shipping Act, 1933 (46 U.S.C. 
844), or to waive the requirements of 
Part 531 of this chapter (Commission 
Tariff Circular No. 3) or Part 536 of tills 
chapter (Commission General Order 13) 
shall be accompanied by an application 
fee of $25. 

§ °43.7 Agreement filing fee. 

a) Agreements and dual rate sys¬ 
tems. Every application for approval of 


agreements (including amendments or 
modifications) under section 15 of the 
Shipping Act, 1916 (46 U.S.C. 814), or 
of exclusive patronage contract (dual 
rate) systems (including amendments) 
under section 14(b) of the Shipping Act, 
1916 46 U.S.C. 813(a)), shall be accom¬ 
panied by an application fee of $1,000. 

(b) Exemptions. Every application 
filed pursuant to section 35 of the Ship¬ 
ping Act, 1916 (46 U.S.C. 833(a)), for 
exemption of a class of agreements or 
a specified activity from the requirements 
of the Shipping Act, 1916, or the Inter¬ 
coastal Shipping Act, 1933, shall be ac¬ 
companied by a filing fee of $500. 

(c) Nonexclusive transshipment agree¬ 
ment. Every “nonexclusive transship¬ 
ment agreement” filed pursuant to Part 
524 of this chapter (Commission General 
Order 23) must be accompanied by a fee 
of $25. 

§ 513.8 Fees for special services. 

The basic fees set forth below provide 
for documents to be mailed with ordinary 
first-class postage prepaid. If copy is to 
be transmitted by registered, certified, 
air, or special delivery mail, postage 
therefor will be added to the basic fee. 
Also, if special handling or packaging is 
required, costs thereof will be added to 
the basic fee. 

(a) Copying of records and docu¬ 

ments. The copying of records and docu¬ 
ments will be available at the rate of 30 
cents per page (one side) by the Xerox 
process, limited to size x 14" or 

smaller. 

(b) Certification and validation. The 
certification and validation (with Federal 
Maritime Commission seal) of documents 
filed with or issued by the Commission 
will be available at $2 for each such cer¬ 
tification. 

(c) Records and information search. 
To the extent that time can be made 
available, records and information search 
will be performed for reimbursement at 
the following rates: 

(1) By clerical personnel at a rate of 
$5 per person per hour. 

(2) By professional personnel at an 
actual hourly cost basis to be established 
prior to search. 

(3) Minimum charge, $5. 

(d) Subscriptions to publications. An¬ 
nual subscriptions to Commission publi¬ 
cations for which there are regular mail¬ 
ing lists are available at the charges 
indicated below for calendar year terms. 
Subscriptions for periods of less than a 
full calendar year will be prorated on a 
quarterly basis. No provision is made for 
refund upon cancellation of subscription 
by a purchaser. 

(1) Orders, notices, rulings, and deci¬ 
sions (initial and final) issued by the 
hearing examiners and by the Commis¬ 
sion in all formal docketed proceedings 
before the Federal Maritime Commission 
are available at an annual subscription 
rate of $50. 

(2) Final decisions (only) issued by 
the Commission in all formal docketed 
proceedings before the Commission are 
available at an annual subscription rate 
of $20. 


(3> General Orders of the Commis¬ 
sion, including all proposed and final 
rules, are available at an annual sub¬ 
scription rate of $10 (initial annual sub¬ 
scription will entitle the purchaser to a 
complete set of current General Orders 
issued to date). 

(4) Request of interested persons to be 
placed on mailing list to receive orders, 
notices, decisions, etc., in a particular 
docketed proceeding will be accompanied 
by a fee of $5. 

•(5) Exceptions: No charge will be 
made by the Commission for notices, de¬ 
cisions, orders, etc., required by law to 
be served on a party to any proceeding 
or matter before the Commission. No 
cliarge will be made for single copies of 
Commission publications individually rev 
quested in person or by mail. In addition 
a subscription to Commission mailing 
lists will be entered without charge when 
one of the following conditions is 
present: 

(i) The furnishing of the service with¬ 
out charge is an appropriate courtesy to 
a foreign country or international orga¬ 
nization. 

(ii> The recipient is another govern¬ 
mental agency. Federal, State, or local, 
concerned with the domestic or foreign 
commerce by water of the United States 
or, having a legitimate interest in the 
proceedings and activities of the Com¬ 
mission. 

<iii> The recipient is a college or 
university. 

(iv) The recipient does not fall into 
subdivision (i), (ii), or (iii) of this sub- 
paragraph, but is determined by the 
Commission to be appropriate in the 
interest of its program. 

(e) Transcripts. Transcripts of testi¬ 
mony and of oral argument are furnished 
by a nongovernmental contractor, and 
may be purchased directly from the re¬ 
porting firm. 

(f) Automobile Manufacturers Meas¬ 
urements. The Commission publication 
entitled “Automobile Manufacturers’ 
Measurements” is available on a fiscal 
year subscription basis, including any 
supplements issued during the fiscal year 
in which purchased, for a fee of $10 

n. By transferring to proposed new 
Part 543, amending, and inserting into 
proposed new § 543.3(a) the last four 
sentences of existing § 510.5(b) of this 
chapter. 

in. By transferring to proposed new 
Part 543, amending, and redesignating 
as § 543.8, the regulations currently 
appearing in § 503.43 of this chapter. 

Interested persons may participate in 
this rulemaking proceeding by filing with 
the Secretary, Federal Maritime Com¬ 
mission, Washington, D.C. 20573, on or 
before April 19, 1971, an original and 15 
copies of their views or arguments per¬ 
taining to the proposed rules. All sug¬ 
gestions for changes in text should be 
accompanied by drafts of the language 
thought necessary to accomplish the 
desired change. 

By order of the Federal Maritime 
Commission. 

[seal! Francis C. Hurney, 

Secretary. 

(FR Doc.71-3887 Filed 3-19-71;8:47 ami 
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DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
NEVADA 

Addition of Land to Grazing Districts; 
Correction 

March 12, 1971. 

In F.R. Doc. 64-12258 appearing on 
page 16084 in the issue for December 2. 
1964, under Grazing District No. 5, T. 2 
S.. R. 54 E., line reading “Secs. 20, 22, 28, 
and 29” should be corrected to read 
“Secs. 20, 21, 28, and 29.” Grazing Dis¬ 
trict No. 6, T. 1 S., R. 54 E., line reading 
“Sec. 29, SMsNWft, SW%NE%" should 
be corrected to read “Sec. 29, Q l / 2 , NW&, 

swy 4 NEy 4 .” 

Nolan P. Keil, 
State Director, Nevada. 

|PR Doc.71-3861 Piled 3-19-71:8:46 am) 


Office of the Secretary 
WATCHES AND WATCH MOVEMENTS 

Allocation of Duty-Free Watch Quota 
for American Samoa for Calendar 
Year 1971 

Cross Reference: For a document 
issued jointly by the Department of Com¬ 
merce and the Department of the In¬ 
terior regarding allocation of the duty¬ 
free watch quota for American Samoa 
for the calendar year 1971, see F.R. Doc. 
71-3949, Department of Commerce, infra. 


DEPARTMENT OF COMMERCE 

Office of the Secretary 
WATCHES AND WATCH MOVEMENTS 

Allocation of Duty-Free Watch Quota 
for American Samoa for Calendar 
Year 1971 

By notice published in the Federal 
Register on January 16, 1970 (35 F.R. 
603), the Departments of Commerce and 
the Interior invited interested parties to 
apply for an allocation of the 1970 cal¬ 
endar year quota for watches and watch 
movements assembled in American 
Samoa for duty-free entry into the cus¬ 
toms territory of the United States under 
Public Law 89-805 and for a tentative 
allocation of such quota for calendar 
1971. In the judgment of the Depart¬ 
ments, no application received for the 
American Samoan watch quota was ade¬ 
quately responsive to the requirements 
of the notice of January 16, 1970, in par¬ 
ticular to the requirements of the ter¬ 
ritorial government as stated in the 
appendix thereto. 

The Government of American Samoa 
subsequently modified its requirements 


regarding the establishment and conduct 
of a watch movement assembly business 
in American Samoa and on August 8, 
1970, the Departments published revised 
rules for allocation of the Samoan watch 
quota for calendar year 1970 and, tenta¬ 
tively, 1971 which incorporated the 
changes made in the territorial require¬ 
ments as previously published (35 F.R. 
12675). Interested parties were notified 
that no allocation of the Samoan quota 
had been made pursuant to the notice 
of January 16, 1970, and such parties 
were invited to apply on or before Sep¬ 
tember 15, 1970, for an allocation of the 
1970 calendar year Samoan watch quota 
and for a tentative allocation of such 
quota for calendar year 1971. Due to the 
limited time remaining between Septem¬ 
ber 15 and the end of calendar year 
1970, it was not possible for the Govern¬ 
ment of American Samoa to comply with 
certain requirements of the Depart- 
men ts’ notice of August 8, 1970, in suffi¬ 
cient time for the Departments to make 
an allocation of the Samoan watch quota 
for calendar year 1970. 

In determining which of the applicants 
responding to the notice of August 8, 
1970, was best qualified to establish watch 
movement assembly operations in Amer¬ 
ican Samoa, the Departments gave spe¬ 
cial consideration to (1) technical capa¬ 
bility; (2) financial responsibility; (3) 
marketing experience; (4) number of 
local workers to be employed; (5) wage 
rates to be paid local workers; (6) ability 
to train unskilled workers in watch 
movement assembly; (7) watch move¬ 
ment assembly operations to be per¬ 
formed in Samoa; and (8) time required 
to establish watch movement assembly 
operations. After careful consideration of 
all factors* involved, the Departments 
have concluded that the Bulova Watch 
Company, Inc., is the best qualified of the 
applicants to establish a viable watch 
movement assembly operation in Amer¬ 
ican Samoa. Accordingly, the American 
Samoa duty-free watch quota for cal¬ 
endar year 1971 is allocated to the Bul¬ 
ova Watch Co., Inc. 

This allocation is subject to satisfac¬ 
tory implementation by the quota recip¬ 
ient of all written statements of intent 
which were relied upon by the Depart¬ 
ments. The quota recipient will be re¬ 
quired to comply with all requirements 
of the U.S. Bureau of Customs concern¬ 
ing watch movement assembly operations 
which must be performed in American 
Samoa in order to qualify watch move¬ 
ments for duty-free entry into the cus¬ 
toms territory of the United States under 
General Headnote 3(a), T.S.U.S. Fur¬ 
thermore, the quota recipient will be re¬ 
quired to comply with the general re¬ 
quirement (s) of the territorial govern¬ 
ment regarding the establishment and 
conduct of a watch movement assembly 
business in American Samoa. 


In order to establish watch movement 
assembly in American Samoa it will be 
necessary for the quota recipient to con¬ 
struct a plant building as well as housing 
for non-Samoan supervisory personnel” 
install equipment and tooling, acquire in¬ 
ventory, and train local workers. Because 
of the time and investment costs required 
to establish a watch movement assem¬ 
bly operation which will make a sub¬ 
stantial and lasting contribution to the 
economy of American Samoa, the De¬ 
partments do not intend to invite ap¬ 
plications from new entrants for the allo¬ 
cable calendar year 1972 American 
Samoa watch quota unless (1) the recip¬ 
ient of the 1971 calendar year quota fails 
to abide substantially with the terms and 
conditions in its application upon which 
the Departments relied in making the 
quota allocation for calendar year 1971, 
or (2) the amount of the duty-free 
watch quota available to American 
Samoa for calendar year 1972 is suffi¬ 
ciently greater than that available for 
calendar year 1971 as to sustain more 
than one economically viable watch as¬ 
sembly operation in America Samoa. 

Dated: March 17,1971. 

Stanley Nehmer. 

Deputy Assistant Secretary Jor 
Resources, Department of 
Commerce. 

Harrison Loesch. 

Assistayit Secretary for Public 
Land Management, Depart¬ 
ment of the Interior. 

|FR Doc.71-3949 Filed 3-19-71;9:31 am) 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 


Office of Education 

RECEIPT OF PUBLIC LAW 81-815 
APPLICATIONS 


Notice of Cutoff Date for Fiscal Year 
1971 

Pursuant to the authority vested in me 
by section 3 of Public Law 81-815 <-0 
U.S.C. 633) and 45 CFR 114.2. nonce is 
hereby given of the following cutoff date^ 
For the purpose of sections 3 and 1 
of Public Law 81-815, June 23, 1971, w 
hereby set as the second date during n - 
cal year 1971 on or before which com¬ 
pleted applications for payments 
which an applicant may be entities 
under the Act from such funds asmay oe 
available for such purposes shall oe 


Dated: March 15,1971. 

S. P. Marland, Jr., 
UJ5. Commissioner of Education. 
[FR Doc.71-3857 Filed 3-19-71;8:45 am] 
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CIVIL AERONAUTICS BOARD 

[Docket No. 21268; Order 71-3-901 

DUNCAN AVIATION, INC. 

Order To Show Cause Regarding 
Establishment of Service Mail Rate 

Issued under delegated authority 

March 16,1971. 

A final service mail rate for the trans¬ 
portation of mail by aircraft, established 
by Order 71-3-11, dated March 2, 1971, 
in this docket, is currently in effect for 
the above-captioned air taxi, operating 
under 14 CFR Part 298. This rate is based 
on six rounds trips per week between 
Kansas City, Mo., and Lincoln, Nebr., via 
Grand Island, Nebr. 

The Postmaster General filed a peti¬ 
tion on March 1, 1971, stating that the 
volume of mail involved does not justify 
weekend trips on this route and he has 
been authorized by the carrier to peti¬ 
tion for a new rate of 61.97 cents per 
great circle aricraft mile, based on five 
round trips per week. The carrier and the 
Post Office Department have agreed that 
the proposed rate is a fair and reasonable 
rate for these services. 

The Board finds it in the public inter¬ 
est to fix and determine the fair and 
reasonable rate of compensation to be 
paid by the Postmaster General for the 
transportation of mail by aircraft be¬ 
tween the aforesaid points. Upon con¬ 
sideration of the petition and other mat¬ 
ters officially noticed, it is proposed to 
issue an order 1 * * * to include the following 
findings and conclusions: 

1. The fair and reasonable final serv¬ 
ice mail rate to be paid on and after 
March 1, 1971, to Duncan Aviation, Inc., 
pursuant to section 406 of the Act for the 
transportation of mail by aircraft, the 
facilities used and useful therefor, and 
the services connected therewith, shall be 
61.97 cents per great circle aircraft mile 
between Kansas City, Mo., and Lincoln, 
Nebr.. via Grand Island, Nebr. 

2. This final rate, to be paid entirely 
by the Postmaster General, is based on 
five round trips per week flown with 
Beech E-18S or Beech G-18S aircraft. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
sections 204(a) and 406 thereof, and reg¬ 
ulations promulgated in 14 CFR Part 302, 
14 CFR Part 298, and 14 CFR 385.16(f) : 

It is ordered, That: 

1. Duncan Aviation, Inc., the Post¬ 
master General, Frontier Airlines, Inc., 
united Air Lines, Inc., and all other in¬ 
terested persons are directed to show 
cause why the Board should not adopt 
me foregoing proposed findings and con- 
clusions and fix, determine, and publish 

trfn 1Da l ^ stifled above for the 
transportation of mail by aircraft, the 

thp ! lUe ^ vae ^ and therefor, and 

the services connected therewith as spec- 

actinn^ 5 , 0rder 8how raus* is n °t a final 
revWiJlili P ot regarded as subject to the 
of 14 CFR p art 385. These 
the Rt JJr WlU apply to flnal action taken by 
§ 385?6*g) Under authorit y delegated in 


ifled above as the fair and reasonable rate 
of compensation to be paid to Duncan 
Aviation, Inc.; 

2. Further procedures herein shall be 
in accordance with 14 CFR Part 302, and 
notice of any objection to the rate or to 
the other findings and conclusions pro¬ 
posed herein, shall be filed within 10 days, 
and if notice is filed, written answer and 
supporting documents shall be filed 
within 30 days after service of this order; 

3. If notice of objection is not filed 
within 10 days after service of this ordef, 
or if notice is filed and answer is not filed 
within 30 days after service of this order, 
all persons shall be deemed to have 
waived the right to a hearing and all 
other procedural steps short of a flnal 
decision by the Board, and the Board may 
enter an order incorporating the findings 
and conclusions proposed herein and fix 
and determine the final rate specified 
herein; 

4. If answer is filed presenting issues 
for hearing, the issues involved in deter¬ 
mining the fair and reasonable final rate 
shall be limited to those specifically 
raised by the answrer, except insofar as 
other issues are raised in accordance with 
Rule 307 of the rules of practice (14 CFR 
302.307); and 

5. This order shall be served upon 
Duncan Aviation, Inc., the Postmaster 
General. Frontier Airlines, Inc., and 
United Air Lines, Inc. 

This order will be published in the 
Federal Register. 

(seal] Harry J. Zink, 

Secretary. 

[FR Doc.71-3899 Filed 3-19-71 ;8:48 am] 


[Docket No. 230721 

LUFTVERKEHRSUNTERNEHMEN 
ATLANTIS A. G. 

Notice of Prehearing Conference 

Notice is hereby given that a prehear¬ 
ing conference in the above-entitled 
matter is assigned to be held on April 6, 
1971, at 10 a.m., e.s.t., in Room 805, 
Universal Building, 1825 Connecticut Av¬ 
enue NW, Washington, DC, before Ex¬ 
aminer Joseph L. Fitzmaurice. 

Dated at Washington, D.C., March 17, 
1971. 

(seal! Thomas L. Wrenn, 

Chief Examitier. 

[FR Doc.71-3897 Filed 3-19-71;8:48 am] 


[Docket Nos. 19917, 21810; Order 71-3-891 

SEDALIA, MARSHALL, BOONVILLE 
STAGE LINE, INC. 

Order To Show Cause Regarding 
Establishment of Service Mail Rate 

Issued under delegated authority 
March 16, 1971. 

A final service mail rate for the trans¬ 
portation of mail by aircraft, established 
by Order 70-4-108, April 22, 1970, in 
Docket 21810, is currently in effect for 
the above-captioned air taxi, operating 
under 14 CFR Part 298. This rate is based 


on six round trips per week between In¬ 
dependence and Wichita, via Fort Scott, 
Kans. 

The Postmaster General filed a peti¬ 
tion on March 1, 1971, stating that the 
volume of mail involved does not justify 
weekend trips on this route and he has 
been authorized by the carrier to peti¬ 
tion for a new rate of 49.5 cents per 
great circle aircraft mile, based on five 
round trips per w f eek. The carrier and 
the Post Office Department have agreed 
that the proposed rate is a fair and rea¬ 
sonable rate for these services. 

The Board finds it in the public inter¬ 
est to fix and determine the fair and 
reasonable rate of compensation to be 
paid by the Postmaster General «for the 
transportation of mail by aircraft be¬ 
tween the aforesaid points. Upon con¬ 
sideration of the petition and other mat¬ 
ters officially noticed, it is proposed to 
issue an order 1 to include the following 
findings and conclusions: 

1. The fail* and reasonable final serv¬ 
ice mail rate to be paid on and after 
March 1, 1971, to Sedalia, Marshall, 
Boonville Stage Line, Inc., pursuant to 
section 406 of the Act for the transpor¬ 
tation of mail by aircraft, the faculties 
used and useful therefor, and the serv¬ 
ices connected therewith, shaU be 49.5 
cents per great circle aircraft mile be¬ 
tween Independence and Wichita, via 
Fort Scott, Kans. 

2. This flnal rate, to be paid entirely 
by the Postmaster General, is based on 
five round trips per w^eek flow*n with 
Piper PA-23 aircraft. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
sections 204(a) and 406 thereof, and 
regulations promulgated in 14 CFR Part 
302, 14 CFR Part 298, and 14 CFR 
385.16(f): 

It is ordered , That: 

1. Sedalia, Marshall, Boonville Stage 
Line, Inc., the Postmaster General, and 
all other interested persons are directed 
to show* cause w r hy the Board should not 
adopt the foregoing proposed findings 
and conclusions and fix, determine, and 
publish the final rate specified above for 
the transportation of mail by aircraft, 
the faculties used and useful therefor, 
and the services connected therewith as 
specified above as the fair and reasonable 
rate of compensation to be paid to 
Sedalia, Marshall, BoonvUle Stage Line, 
Inc.; 

2. Further procedures herein shall be 
in accordance with 14 CFR Part 302, and 
notice of any objection to the rate or to 
the other findings and conclusions pro¬ 
posed herein, shall be filed within 10 
days, and if notice is filed, written answer 
and supporting documents shaU be filed 
writhin 30 days after service of this order; 

3. If notice of objection is not filed 
within 10 days after service of this order. 


1 As this order to show cause is not a flnal 

action. It is not regarded as subject to the 
review provisions of 14 CFR Part 385. These 

provisions will apply to final action taken by 

the staff under authority delegated in 

5 385.16(g). 
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or if notice is filed and answer is not 
filed within 30 days after service of this 
order, all persons shall be deemed to have 
waived the right to a hearing and all 
other procedural steps short of a final 
decision by the Board, and the Board 
may enter an order incorporating the 
findings and conclusions proposed herein 
and fix and determine the final rate 
specified herein; 

4. If answer is filed presenting issues 
for hearing, the issues involved in deter¬ 
mining the fair and reasonable final rate 
shall be limited to those specifically 
raised by the answer, except insofar as 
other issues are raised in accordance 
with Rule 307 of the rules of practice 
(14 CFR 302.307); and 

5. This order shall be served upon 
Sedalia, Marshall, Boonville Stage Line, 
Inc., and the Postmaster General. 

This order will be published in the 
Federal Register. 

[seal] Harry J. Zink, 

Secretary. 

I PR Doc.71-3900 Filed 3-19-71;8:48 amj 


(Docket No. 19880; Order 71-3-84) 

UPPER VALLEY AVIATION, INC. 

Order To Show Cause Regarding 
Establishment of Service Mail Rate 

Issued under delegated authority 
March 16, 1971. 

A final service mail rate for the trans¬ 
portation of mail by aircraft, established 
by Order 68-7-167, dated July 31. 1968, 
in this docket, is currently in effect for 
the abov e-cap tioned air taxi, operating 
under 14 CFR Part 298. This rate is based 
on six round trips per week between 
McAllen, Corpus Christ!, and San An¬ 
tonio, Tex. 

The Postmaster General filed a peti¬ 
tion on February 23, 1971, stating that 
the volume of mail involved does not 
justify weekend trips on this route and 
he has been authorized by the carrier to 
petition for a new rate of 48.2 cents per 
great circle aircraft mile, based on five 
round trips per week. The carrier and 
the Post Office Department have agreed 
that the proposed rateJs a fair and rea¬ 
sonable rate for these services. 

The Board finds it in the public in¬ 
terest to fix and determine the fair and 
reasonable rate of compensation to be 
paid by the Postmaster General for the 
transportation of mail by aircraft be¬ 


tween the aforesaid points. Upon con¬ 
sideration of the petition and other 
matters officially noticed, it is proposed 
to issue an order 1 to include the follow¬ 
ing findings and conclusions: 

1. The fair and reasonable final serv¬ 
ice mail rate to be paid on and after 
February 23. 1971, to Upper Valley Avia¬ 
tion, Inc., pursuant to section 406 of the 
Act for the transportation of mail by 
aircraft, the facilities used and useful 
therefor, and the services connected 
therewith, shall be 48.2 cents per great 
circle aircraft mile- between McAllen, 
Corpus Christi, and San Antonio, Tex. 

2. Tills final rate, to be paid entirely 
by the Postmaster General, is based on 
five round trips per week flown with 
Beechcraft E18S aircraft. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
sections 204(a) and 406 thereof, and reg¬ 
ulations promulgated in 14 CFR, Part 
302, 14 CFR Part 298, and 14 CFR 
385.16(f): 

It is ordered, That: 

1. Upper Valley Aviation, Inc., the 
Postmaster General, Braniff Airways, 
Inc., Texas International Airlines, Inc., 
and all other interested persons are di¬ 
rected to show cause why the Board 
should not adopt the foregoing proposed 
findings and conclusions and fix, deter¬ 
mine, and publish the final rate specified 
above for the transportation of mail by 
aircraft, the facilities used and useful 
therefor, and the services connected 
therewith as specified above as the fair 
and reasonable rate of compensation to 
be paid to Upper Valley Aviation, Inc.; 

2. Further procedures herein shall be 
in accordance with 14 CFR Part 302, and 
notice of any objection to the rate or to 
the other findings and conclusions pro¬ 
posed herein, shall be filed within 10 
days, and if notice is filed, written an¬ 
swer and supporting documents shall be 
filed within 30 days after service of this 
order; 

3. If notice of objection is not filed 
within 10 days after service of this order, 
or if notice is filed and answer is not filed 
within 30 days after service of this order, 
all persons shall be deemed to have 
waived the right to a hearing and all 


1 As this order to show cause is not a final 
action, It is not regarded as subject to the 
review provisions of 14 CFR Part 385. These 
provisions will apply to final action taken 
by the staff under authority delegated in 
{385.16(g). 


other procedural steps short of a final 
decision by the Board, and the Board may 
enter an order incorporating the findings 
and conclusions proposed herein and fix 
and determine the final rate specified 
herein; 

4. If answer is filed presenting issues 
for hearing, the issues involved in deter¬ 
mining the fair and reasonable final rate 
shall be limited to those specifically 
raised by the answer, except insofar as 
other issues are raised in accordance with 
Rule 307 of the rules of practice (14 CFR 
302.307); and 

5. This order shall be served upon 
Upper Valley Aviation, Inc., the Post¬ 
master General, Braniff Airways, Inc., 
and Texas International Airlines, Inc. 

This order will be published in the 
Federal Register. 

[seal] Harry J. Zink, 

Secretary. 

)FR Doc.71-3901 Filed 3-19-71;8:49 am) 


CIVIL SERVICE COMMISSION 

MINIMUM RATES AND RATE RANGES 
Notice of Adjustment 

Under the authority of 5 U.S.C. 5303 
and Executive Order 11073, the Civil 
Service Commission has adjusted the 
minimum rates and rate ranges for cer¬ 
tain occupations and grade levels for 
w T hich special rates were approved under 
5 U.S.C. 5303. The following tables con¬ 
tain the basic special salary rate infor¬ 
mation for each occupation and grade 
level for which special rates are author¬ 
ized. Only the special minimum and 
special maximum rate (i.e., 10th step) 
are shown; however, a full special rate 
range is authorized for each occupation 
and grade level specified. The full range 
of special rates can be prepared by suc¬ 
cessively adding the amount of the 
within grade increase, as shown for each 
grade, beginning with the special mini¬ 
mum to produce a rate for each step up 
to the special maximum rate. 

The effective date of the revised rates 
is the pay period that begins on or after 
January 31, 1971. 

United States Civil Serv¬ 
ice COMMISSION, 

[seal! James C. Spry, 

Executive Assistant 
to the Commissioners. 


GS-000 Miscellaneous Occupations Group 



Occupational scries coverage 

Geographic coverage Grade 

1st step 

rate 

10th step 
rate 

Within 

grade 

increase 

Effective 

date 

GS-081 Firefighter (General) 

Firelighter (Structural) 

Firefighter (Airfield) 

Table No. 001 

Naval Training Center, Great Lakes. Ill. and Federal G8-3 
Installations within a 22-mile radius of the center. GS-4 

GS-5 

$6,076 

6,616 

7,169 

17,732 

8,479 

9,243 

$184 

207 

231 

1-31-71 

GS-081 

Firefighter (General) * 

Firefighter (Slruetural) 1 

Firefighter (Airfield) * 

Fire protection Inspector * 

Fire Chief 

San Francisco and 36-milo radius extend'd to include GS-3 
Travis Air Force Base near Fairfield, Calif. G8-4 

Go-5 

08-4 

08-7 

GS-8 

6,812 

7,661 

8,093 

8,501 

9,164 

9,809 

8,468 

9,614 

10,172 

10,825 

11.728 

12,663 

184 

207 

231 

258 

286 

$16 

1-31-71 


•Note: Covers both nonsupervtoory and supervisory 

positions at applicable grade levels. 

Tabic No. 002 
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Grade 

1st step 
rate 

10th step 
rale 

Within 

grade 

increase 

Effective 

date 

GS-3 

$6,628 

$8,284 

$184 

1-31-71 

GS-4 

7,030 

8,803 

207 


US-5 

7,400 

9,479 

231 


08-6 

7.986 

10,307 

258 


GS-3 

6,812 

8,468 

184 

i-31-71 

GS-4 

7,661 

9,614 

207 


GS-5 

8,093 

10,172 

231 


GS-6 

8,601 

10,823 

268 


US-7 

9,154 

11,728 

286 


08-8 

9,809 

12,653 

316 



Occupational series coverage 


Geographic coverage 


OS-081 Fire Protection and Prevention Series 

Table No. 003 _ 


including Quantico Marino Base. 


OS-081 Fire Protection and Prevention Scries 


Table No. 004 


San Diego County, Calif. 


OS -081 Fire Protection and Prevention Series 

Table No. 005 


Ventura County, Calif. 


GS-3 

GS-4 

OS-5 

GS-6 


6,444 

6,823 

7,400 

7,985 


8,100 
8,686 
9,479 
10,307 


184 

207 

231 


1-31-71 


08-681 Fire Protection and Prevention 8eries 

Table No. 006 

City of Stockton, Calif., including Sharpe Array Depot, 
and Defense Depot, Tracy, Calif. 

QCQ 

111 

6,076 

6,616 

7,169 

7,732 

8,479 

9,248 

184 

207 

231 

1-31-71 

GS4M Police Series 

TabU* No. 008 

Washington, I).C. Standard Metropolitan Statistical Area, 
Including District of Columbia Children's Center, 
Laurel, Md., and Quantico Marine Base. 

III 

coo 

7,444 

7,862 

8,243 

9,307 

9,941 

10,565 

207 

231 

258 

1-31-71 

GS-085 Guard Series 

Washington D.C. Standard Metropolitan Statistical Area 
including District of Columbia Children’s Center, 
Laurel, Md., and Quantico Marine Base. 

GS-2 

6,038 

7,505 

163 

i-31-71 

Table No. 007 

GS-3 

GS-4 

G8-5 

GS-6 

6,812 

7,444 

7,862 

8,243 

8,468 

9,307 

9,941 

10,565 

184 

207 

231 

268 


G 8-100 Social Science, Psychology and Welfare Group 


os-180 Psychology Series Worldwide. 

Tsbb* No. U60 


G8-11 13,457 17,246 421 1-31-71 


G 8-300 Genkrai. Administrative, Clerical, and Office Services Group 


08-301 Police Cadet 

TabU No. 150 

District of Columbia Metropolitan Police Department 

GS-2 

GS-3 

5,549 

6,076 

7,016 

7,732 

163 

184 

i-31-71 

OS-312 CWk-Stcnographer 

GS-3I6 Clerk- Dictating Machine Transcriber 

GS-318 Secretary 

OS-322 Clerk-Typist 

TabU No. 152 

Cook County Illinois (includes dty of Chicago). 

GS-2 

OS-3 

5,060 

5,708 

6,527 

7,364 

163 

184 

1-31-71 

OS-312 ( Urk-Stenographer 

GS-316 Clerk-Dictating Machine Transcriber 

8-318 Secretary 

08-322 Clerk-Typist 

In addition to above series, coverage includes all positions In 
grades GS-2 and GS-3 with the following parenthetical 

tltw: 

(Typing); or (Stenography); or (Dictating Machine 
Transcribing). Use of any of the parenthetical titles 
cvm that a substantial requirement for the 

skill Identified exists in the position, and the requlre- 
k\,° significance to warrant selective 

certification from an appropriate clerical register (or 
selectivity in noncompetitive actions). In 
a cases the position description must reflect those duties 
TaS ^ c ^ tated thc us® of the parenthetical title. 

New York. N.Y. (Includes the counties of Bronx, Kings, 
New York, Queens, and Richmond). 

OS-2 

US-3 

5,223 

6,708 

6,690 

7,364 

163 

184 

1-31-71 

T^)U Mana * em « lt Auditor 

Worldwide (except for New York, N.Y. Standard Metro¬ 
politan Statistical Area). 

OS-7 

OS-9 

10,012 

10,819 

12,586 

13,960 

286 

349 

1-31-71 

tSu’\ 0 ( 25 ? Management Auditor 

New York, N.Y. Standard Metropolitan Statistical Area. 

GS-7 

G8-9 

10,584 

11,517 

13,158 
14.658 

286 

349 

1-31-71 

OS-356 Card Punch Operatiou Series 

Table No. 156 

San Francisco-Oukland Standard Metropolitan Statistical 
Area (includes Alameda, Contra Costa, Marin. San 
Francisco, and Son Mateo Counties); Santa Clara 
County; Solano County; Los Angeles County; Orange 
County, and Government Activities at Edwards AFB 
in Kern County, Calif. 

GS-3 

6,708 

7,361 

184 

1-31-71 

G.V35J E, ( T r ^ 4 A^«untlug Machine OI crating Series, 
Mschlne rrojK ' puu,,,,n(t 

Juneau Election District, Alaska. 

GS-4 

GS-7 

6,823 

8,868 

8,686 

11,442 

207 

286 

1 31 71 


GS 400 Biological Sciences Group 






T^r i N 0 M ^o >bioio ® r 8 ® riM 

Nationwide. 

G8-5 

7,400 

9,479 

231 

i-31-71 


FEDERAL REGISTER, VOL 36, NO. 55—SATURDAY, MARCH 20, 1971 





























5376 


NOTICES 


Occupational series coverage 

Geographic coverage 

Grade 

1st stop 
rate 

10th step 
rate 

Within 

grade 

Increase 

Effective 

date 

OS-600 Accounting and Budget Group 

GS-510 Accounting Series 

Worldwide (except for New York, N.Y. Standard Metro- 

GS-6 

$8,555 

$10,634 

$231 

1-31-71 

US-512 Internal Revenue Agent Series 

politan Statistical Area). 

GS-6 

9.275 

11,597 

258 



US-7 

10,012 

12,586 

286 




US-8 

10^441 

13,285 

316 


Table No. 258 


OS-9 

10,819 

13,960 

349 


US 510 Accounting Series 

New York, N.Y. Standard Metropolitan Statistical Area. 

OS-5 

8,555 

10,634 

231 

1-31-71 

U S 512 Internal Revenue Agent Series 


US-6 

9.533 

11,865 

258 




OS-7 

10,584 

13,168 

286 




US-8 

11,073 

13,917 

316 




OS-9 

11,517 

14,658 

349 


Table No. 250 


08-10 

12,285 

15,741 

884 


US 602 Medical Ofllcer Series 

Worldwido. 

OS-11 

10,404 

20.193 

421 

• 1-1-71 



US-12 

19, Mil 

24,068 

501 




08-13 

22.497 

27,825 

592 




G8-I4 

24,285 

30,531 

m 


Table No. 200 


US-15 

25,867 

33.139 

m 


US-610 Nurse Scries 

Galveston, Tea. 

08-4 

7,651 

9,514 

207 

1-31-71 



US-5 

8,003 

10. \7i 

231 


Table No. 306 


GS-6 

8,243 

10,565 

258 


US-610 Nurse Scries 

State of California (Excluding San Francisco, Calif., and 

OS-4 

7,651 

9,514 

207 

1-31-71 


35-mile radius extended to Include Travis Air Force Base; 

OS-5 

8,093 

10.172 

231 



San Diego County; and Division of Indian Health 

GS-0 

8,243 

10,565 

258 


Table No. 301 

Nurses). 







GS €10 Nurse Series 


Tabic No. 303 


GS-€10 Nurse Series 

US-615 Public Health Nurse Scries 


Table No. 203 


San Francisco. Calif., and 35*mlle radius extended to In¬ 
clude Trnvis Air Force Base- 


Division of Indian Health, Publle Health Service. Con¬ 
tinental United States: Ellsworth Air Force Base. Rapid 
City, S. Dak.; Albuquerque, N. Mcx., including hJrtland 
Air Force Base and Sand la Base Military Reservation; 
Fort Sill, Okla.; Job Corps center Box Elder, S. Dak.; 
State of Alaska. 


OS-4 

8,065 

9,929 

307 

US-5 

8,555 

10,034 

231 

GS-6 

9,017 

11,339 

258 

OS-7 

9,440 

12,014 

286 

OS-8 

10,125 

12.9G0 

316 

OS-9 

10,819 

13,960 

349 

OS 4 

7,030 

8,893 

207 

OS-5 

7,631 

9,710 

231 


1-31-71 


1-31-71 


» (Note: These rates originally authorized under FPM Letter 530-156.) 


GS-610 Nurse Scries 

Table No. 299 




Beattie and Bremerton, Wash. 

US-4 

US-5 

GS-6 

7,444 

7,862 

8.243 

9,307 
9,941 
10,565 

207 

231 

258 

1-31-71 

GS-610 Nurse Series 

Table No. 297 




Philadelphia, Pa. 

US-4 

G8-5 

7,030 

7.631 

8,893 

9,710 

207 

231 

i-31-n 

08-610 Nurse Seriee 

Table No. 295 




New Orleans, La. 

US-4 

GS-5 

6,616 

7,169 

R.479 

9,248 

207 

231 

1-31-71 

08-010 Nurse Series 

Table No. 292 




Baltimore, Md. ( Standard Metropolitan Statistical Area. 

GS-4 

GS-5 

GS-6 

7,444 

7,862 

8,243 

9,307 

9,941 

10,565 

307 

231 

268 

1-31-71 

GS-610 Nurse Scries 

Tabic No. 305 




Boston, Mass.. Standard Metropolitan Statistical Area. 

GS-4 

GS-5 

OS-6' 

7,651 

8.093 

8,243 

9,514 
10,172 
10,565 

207 

231 

258 

1-31-71 

OS-615 Public Health Nurse Series 
Table No. 300 



Washington, D.C., Standard Metropolitan Statistical Area. 

GS-5 

8,093 

10,172 

231 

liaTn 

GS-610 Nurse Series 

Tabic No. 304 




Washington. D.C., Standard Metropolitan Statistical 
Area Including the D.C. Government's Children’s 
Center, Laurel, Md., and the U.S. Marine Corps Base, 
Quantico, Va. 

OS-4 

GS-5 

7,858 

8,324 

9,721 
10,403 

207 

231 

1-31-71 

US-610 Nurse Series 

US-616 Public Health Nurse Series 

Table No. 296 



New York, N.Y. 

US-4 

GS-6 

OS-6 

US-7 

OS-8 

US-9 

08-10 

8.065 

9,017 

9.633 

10,012 

10,767 
11,617 
11,901 

0,928 
11,006 
11,856 
12,586 
13,001 
14,658 
15,367 

207 

231 

258 

286 

316 

840 

384 

1*31-71 

US-621 Nursing Assistant Series 

Table No. 307 



City of Palo Alto and Federal Installations within *a 10* 

xnllc radius, California. 

OS-2 

US-3 

6,223 

6,706 

6,690 

7,364 

103 

184 

1-31-71 

GS-621 Nursing Assistant 
Ihactical Nurse). 
Table No. 333 

Series 

(Excluding 

Licensed 

New York. N.Y., SM8A (Includes New York City; 
Nassau, Rockland, Suffolk, and Westchester Counties). 

G8-2 

G8-3 

6,223 

6,706 

ft, GOO 
7,364 

163 

184 

1-31-71 

US-621 Licensed Practical Nurse 

Tabic No. 334 



New York, N.Y. Standard Metropolitan Statistical Area 

US 3 
GS-4 
OS-5 
US-6 

6,812 

7,237 

7,631 

7,965 

8,408 
9,100 
9,710 
10,307 

184 

207 

231 

258 

1-31 71 

US 621 Licensed Practical Nurse 
Table No. 337 



Cook County, 111. (Including the city of Chicago). 

US-3 

G8-4 

6,076 

6,616 

7,732 

8,479 

184 

207 

1-31-71 

US-621 Nursing Assistant 
Practical Nurse). 

Series 

(Excluding 

Licensed 

East Orange and Lyons Veterans Administration Hos¬ 
pitals, N J. 

GS-2 

US 3 

5,223 

6,706 

6.690 

7,364 

163 

184 

1-31-71 


Table No. 335 
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1st step 

10th step 

Within 

Effective 

Occupational series? coverage 

Geographic coverage 

Grade 

rate 

rate 

grade 

Increase 

date 

OS-t 521 Licensed Practical Nurse 

East Orange and Lyons Veterans Administration Hospl- 

08 3 

$6,076 

$7,732 

$184 

1-31-71 

tals, NJ. 

03-4 

6,616 

8,479 

207 


Table No. 336 

GS-631 Occupational Therapists 

Ug-633 Physical Therapists 

Washington, D.C., Standard Metropolitan Statistical 

G8-5 

8,093 

10,172 

231 

1-31-71 

Area. 

G8-0 

8,243 

10,565 

258 


Table No. m 






GS-631 occupational Therapist 

GS-633 Physical Therapist 

Los Angeles-Long Beach Calif., Standard Metropolitan 

GS-5 

8,324 

10,403 

231 

1-31-71 

Statistical Area. 

GS 6 

8,759 

11,081 

258 




US-7 

9,154 

11,728 

288 


Table No. 309 


GS-8 

9,809 

12,653 

310 


G 8-638 Physical Therapist 

Cincinnati, Ohio, Standard Metropolitan Statistical Area. 

GS-6 

7,862 

9.941 

231 

1-31-71 

Table No. 311 

08 0 

7,986 

10,307 

268 


GS <31 Occupational Therapist 

New York City and Suffolk County, N.Y. 

GS-6 

9,017 

11,096 

231 

1-31-71 

GS 633 Physical Therapist 

G8-6 

9,633 

11,855 

258 




GS-7 

10^012 

12,686 

286 




GS-8 

10,441 

13,285 

316 


Table No. 310 


GS-9 

10,819 

13,960 

349 


Gj-OM Medical Technologist Scries 

Washington, D.C. Standard Metropolitan Statistical 

G8-5 

8,093 

ia 172 

231 

1-31-71 


Area. . 




Table No. 313 







GS €44 Medical Technologist Scries 

Omaha, Nebraska, Standard Metropolitan Statistical 
Area. 

G8~5 

7,400 

9,479 

231 

1-31-71 

Table No. 317 






GS-644 Medical Technologist Scries 

Ann Arbor, Mich., Standard Metropolitan Statistical 

GS-6 

8,665 

10,634 

231 

1-31-71 


Area. 

GS-7 

9,154 

11,728 

286 


Table No. 316 





0S 644 Medical Technologist Series 

Table No. 316 

New Orleans, La. 

GS-6 

7,169 

9,248 

231 

1-31-71 

OS-644 Medical Technologist Series 

Milwaukee, Wia. 

G8-6 

8,093 

10^ 172 

*231 

1-31-71 

Table No. 314 


GS-7 

8.868 

11,442 

286 


OS 644 Medical Technologist Series 

Table No. 312 

Baltimore, Md. p Standard Metropolitan Statistical Area. 

GS-5 

7,631 

9,710 

231 

1-31-71 

OS-044 Medical Technologist Series 

State of California 

GS-6 

8,556 

10,634 

231 

1-31-71 



GS-6 

9,017 

11,339 

258 




GS-7 

9,726 

12,300 

286 


Table No, 313 


GS-8 

10,125 

12,969 

316 



GS-9 

10,819 

13,960 

349 


OS 644 -Minlical Technologist Series 

Table No. 319 

Chicago and Hines, 111. 

OS-6 

7,631 

9,710 

231 

1-31-71 

OS-644 Medical Technologist Series 

Table No. 331 

New YorkCity.N.Y. (Includes Bronx, Kings, New York, 
Queens, and Richmond Counties). 

OS-6 

7,862 

9,941 

‘231 

1-31-71 

GS-G47 Medical Radiology Technician 

New York City. 

GS-6 

8,066 

9,928 

207 

1-31-71 


US-5 

8.555 

10,634 

231 




G8-6 

9,017 

11,339 

258 


Table No, 330 


GS-6 

GS-8 

9,726 
10,126 

12,300 

12,909 

286 

310 


OS-047 Medical Radiology Technician 

San Francisco, Calif., and Federal installations within a 

GS-6 

7,631 

9,710 

231 

1-31-71 

Table No. 321 

35-mlle radius. 

OS-6 

G8-7 

8,243 
8,868 

10,565 

11,442 

258 

286 

OS 64.) Inhalation Therapy Technician 

West Haven, Conn. 

GS-4 

6,823 

8,080 

207 

1-31-71 

Table No 330 


08-6 

GS-6 

7,400 

7,986 

9,479 

10,307 

231 

258 

GS -660 Pharmacist 

State of California. 

G8-9 

11,866 

15,007 

349 

1-31-71 

Table No. 322 


08-10 

12,669 

16,125 

384 



GS-11 

13,457 

17,246 

421 


THhl?No S 324 Cl1 Pathology and Audiology Series 

Worldwide. 

GS-11 

13,457 

17,246 

421 

1-31-71 

GS €68 Podiatrist 

Washington, D.C. Standard Metropolitan Statistical Area 

GS-9 

11,866 

15,007 

349 

1-31-71 

Table No. 326 


GS-10 

13,053 

16,509 

384 




GS-11 

14,299 

18,068 

421 


T»5®N 0 ! as®’ Hyglenbl Mt * 

Norfolk and Newport News-Hampton, Va., Standard 

GS-4 

7,651 

9,514 

207 

1-31-71 


Metropolitan Statistical Area. 

GS-6 

8,555 

10,634 

231 

08-082 Cental Hygienist Series 

States of California and Nevada. 

GS-4 

7,237 

9,100 

207 

1-31-71 



OS-6 

8,093 

10,172 

231 

Table No. 328 


08-6 

8,601 

10,823 

258 




OS-7 

9,154 

11,728 

286 


OS-682 Dentol Hygienist Scriea 

Denver, Colo. Standard Metropolitan Statistical Area 

OS-4 

7,444 

9,307 

207 

1-31-71 


OS-5 

7,862 

9,941 

231 


Table No. 338 


GS-6 

8,601 

10,823 

258 



08-7 

9,154 

11,728 

286 


T. S b?k D S“ Un5 ' SlerUSl8eri “ 

Boston Standard Metropolitan Statistical Aroa, 

QS-4 

6,616 

8,479 

207 

1-31-71 

— 

Brockton, and Fort Devens, Mass. 

OS-5 

7,169 

9,248 

231 

08 '** ) Industrial Hygiene Series 

Worldwide. 

GS-5 

8,324 

10,403 

231 

1-31-71 



GS-6 

9,275 

11,597 

258 



OS-7 

10,298 

12,872 

286 


Table No. 329 


OS-8 

10,757 

13,601 

310 



08-9 

GS-10 

11,617 

11,901 

14,658 

-15.357 

349 

384 
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5378 


NOTICES 


Occupational series coverage 

Geographic coverage 

Grade 

list step 10th step Within Effpctlr* 
rate rate grade date 

Increase 

08-700 Veterinary Medical Science Group 

GS-701 Veterinarian Series 

* (Note: These rates originally authorized uuder FPM 
Letter 530-156) 

Table No. 400 

Worldwide. 

GS-9 

$11,168 

$14,309 

$349 

• 1-1-71 

- 

GS-800 Engineering and Architecture Group 






GS-800- All Professional Series in the Engineering and 
Architecture Group. Professional Series in the GS-800 
Group Are: 

G 8-801 General 

US-803 Safety 

US-804 Fire Prevention 

Worldwide. 

GS-5 

OS-6 

GS-7 

GS-8 

GS-9 

US-10 

$8,656 

9,533 

10,584 

11,073 

11,517 

11,901 

$10,634 

11,855 

13,158 

13,917 

14,658 

15,367 

$231 

258 

286 

316 

349 

384 

1-31-71 


OS-806 Materials 

US-807 Landscape Architecture 

OS 808 Architecture 

OS-810 Civil 

OS-810 Sanitary 

08-830 Mechanical 

GS-840 Nuclear 

GS-S50 Electrical 

OS-865 Electronic 

OS-861 Aerospace 

OS-870 Marine 

OS-871 Naval Architecture 

OS-880 Mining 

OS-881 Petroleum 

GS-800 Agricultural 

GS-892 Ceramic 

08-893 Chemical 

GS-894 Welding 

US-896 Industrial 

Table No. 410 



GS-1100 Business and Industry Group 






GS-1169 Revenue Officer 

Table No. 560 

State of California. 

GS-5 

7,400 

9,479 

231 

1-31-71 

G8-1200 Copyright, Patent, asd Trade-Mark Group 

G8-1221 Patent Adviser 

G8-1223 Patent Classifying 

G8-1224 Patent Examining 

Table No. 575 

Worldwide. 

cococo 

SHKII 

° 

8,656 

9,633 

10,684 

11,073 

11.617 

11.901 

10,634 

11,855 

13,158 

13,917 

14,658 

15,357 

231 

258 

286 

316 

349 

384 

1-31-71 


GS-1300 Physical Sciences Group 






GS-1301.1 Physical Science Subseries 

Table No. 685 

W’orldwide. 

GS-5 

GS-6 

GS-7 

GS-8 

GS-9 

GS-10 

8,655 

9,533 

10,584 

11,073 

11,517 

11,901 

10,631 

11,855 

13,158 

13.917 

14,658 

15,357 

231 

258 

286 

316 

349 

384 

1-31-71 

Certain Series in the GS-1300 Group as follows: 

G8-1306 Health Physics 

GS-1310 Physics 

G8-1313 Geophysics 

G3-1315 Hydrology 
as- 1320 Chemistry 

G 8-1321 Metallurgy 

OS-1330 Astronomy and Space Science 

GS-1340 Meteorology 

GS-1360 Oceanography 

G 8-1372 Geodesy 

GS-13S0 Forest Products Technology 

G 8-1386 Photographic Technology 

Worldwide. 

OS-5 

GS-6 

GS-7 

G8-8 

GS-9 

GS-10 

8,324 

9,275 

10,298 

10,757 
11,517 
11,901 

10,403 

11,597 

12,872 

13.601 

14,658 

15,357 

231 

258 

286 

316 

349 

384 

1-31-71 

Table No. 586 






--—* 

GS-1350 Geology Series 

Table No. 587 

Worldwide. 

GS-5 

GS-7 

8,555 

9,440 

10,634 

12,014 

231 

286 

1-31-71 

08-1370 Cartographer Series 

GS-1301 Physical Science Series 

Table No. 588 

(1) Cartographer, GS-1370, In grades OS-6 through 7, in 
the St. Louis, Mo.. Standard Metropolitan Statistical 
Area, and the Washington, D.C., SMSA. (2) Physical 
Scientists, GS-1301, In grade GS-7 at the Air Force 
Aeronautical Chart and Information Center in the St. 
Louis, Mo., SMSA. (Incumbents of these positions per¬ 
forin professional work In cartography In combination 
with professional work In at least one other recognized 
scientific occupation, such as geodesy. Such positions 
are normally filled by reassignment or promotion from 
positions of cartographer.) 

GS-6 

GS-6 

GS-7 

7,631 

8,601 

9,440 

9,710 

10,823 

12,014 

231 

258 

286 

1-31-71 
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5379 


Occupational aeries cover*** 

Geographic coverage 

Grade 

1st step 10th step Within Effective 
rate rate grade date 

increase 

08-1500 Mathematics and Statistics Qrout 

G.<-!M0 Actuary 

us 1515 Operations Research 

1520 MHthpraatlcs Series 

08-1529 Mathematical Statistics 

Table No. 695 

Worldwide. 


GS-5 

GS-6 

GS-7 

GS-8 

G8-9 

$7,862 

8,769 

9,720 

10,441 

11,168 

$9,941 

11,081 

12,300 

13,286 

14,309 

$231 

258 

286 

316 

349 

1-31-71 

08-1600 Equipment, Facilities, and Service Group 

GS-lflM Printing Management Series 

(Vote: Eligibility for these special rates Is limited to 
employees who have at least a Baccalaureate Degree with a 

major in printing management.) 

Table No. 725 

Nationwide. 


a 8-6 

GS-7 

8,555 

9,154 

10,634 

11,728 

231 

280 

1-31-71 


G8-1700 Education Group 






08-1710 Tocher 

Note: Kligibility for these special rates Is limited to em¬ 
ployees engaged in teaching students with “special needs 0 

in the school identified. 

Table No. 750 

Mary G. Zelgler School, 
District of Columbia 0 

Department of Public Welfare, 
overument, Laurel, Md. 

GS-6 

GS-7 

8,324 

8,868 

10,403 

11,442 

231 

286 

1-31-71 

03-1800 Investigation Group 

G8-1811 Criminal Investigator (Limited to positions of 
Special Awmt (Intelligence) In the Internal 

Revenue Service). 

Table No. 200 

Nationwide (Except New York, N.Y. Standard Metro¬ 
politan Statistical Area). 

OS-5 

G8-6 

08-7 

08-8 

OS-9 

8,555 

9,275 

10.012 

10,441 

10,819 

10,634 

11,597 

12,586 

13,285 

13,960 

231 

258 

286 

316 

349 

1-31-71 

G8-1811 Criminal Investigator (Limited to positions of 
Special Agent (Intelligence) In the Internal 
Revenue Service). 

Table Nc. 261 

Now York, N.Y. Standard Metropolitan Statistical Area. 

08-6 

OS-6 

G8-7 

G8-£ 

GS-9 

08-10 

8,555 

9,533 

10,584 

11,073 

11,517 

12,285 

10,634 

11,855 

13,168 

13,917 

14,658 

15,741 

231 

258 

288 

316 

349 

384 

1-31-71 

08-1899 Customs Security Officer 

Note: The special rates authorized herein will be auto¬ 
matically terminated effective the beginning of the first pay 
period which commences on or after September 1,1971, unless 
ajyvifle determination Is made to take other appropriate 

Table No. 777 

New York, N.Y. Standard Metropolitan Statistical Area, 
Newark, N.J. Standard Metropolitan Statistical area. 

QCOC 

» 00 03 CD 

7,237 

8,093 

10,012 

10,819 

9,100 
10,172 
12,686 
13,960 

207 

231 

286 

349 

1-31-71 

Grade Statutory range * 

Extended range for special rates 


Within 

grade 

in¬ 

creases 

Grade 


08-1 $4,326 
08-2 4,897 

OS-3 5,624 
08-4 6,202 

OS-5 6,938 
03-6 7,727 

08-7 8,582 

OS-8 9,493 
08^ 10,470 
08-10 11,517 

OS-11 12; 615 
08-12 15,040 
OS-13 17,761 
OS-H 20,815 
OS-15 24,251 


$4,470 
6,060 
5,708 
6,409 
7,169 
7,985 
8,868 
0,809 
10,819 
11,001 
13,036 
15,541 
18,353 
21,500 
25,059 


$4,614 
6,223 
5,892 
8,616 
7.400 
8,243 
0,151 
10,125 
11,168 
12,285 
13.457 
16,012 
18,045 

t 203 
867 


$4,758 

5,386 

6,076 

6,823 

7,631 

8.501 

9,440 

10,441 

11,517 

12,069 

13,878 

16,543 

19,537 

22,897 

26,675 


$4,002 
5,549 
6,260 
7,030 
7,862 
8,759 
9,726 
10,757 
11,866 
13,053 
14,299 
17,041 
20,129 
23,591 
27,483 


$5,046 
6,712 
6,444 
7,237 
8,093 
9,017 
10,012 
U, 073 
12,215 
13,437 

14.720 
17,545 

20.721 
24,285 
28,291 


$5,190 
5,875 
6,6*28 
7,444 
8,324 
0,275 
10,298 
11,389 
12,564 
13,821 
15,141 
18,046 
21,313 
24,979 
29,099 


$5,334 
6,038 
6,812 
7,651 
8,555 
9,533 
10,584 
11,705 
12,913 
14,205 
15,562 
18,547 
21,905 
25,673 
29,907 


$5,478 
6,201 
6,996 
8,858 
8,786 
9,791 
10,870 
12,021 
13,262 
14, 589 
15,983 
19,018 
22,497 
20,367 
30,715 


$5,622 
6,304 
7,180 
8,065 
9,017 
10,019 
11,156 
12,337 
13,611 
14,973 
16,404 
19, 519 
23,689 
27.061 
31,523 


$5,766 
6,5*27 
7,364 
8,27*2 
9,248 
10,307 
11,442 
12,653 
13,060 
15,357 
16,825 
20,050 
23,681 
27,755 
32,331 


$5,910 
6,690 
7,548 

8.479 

9.479 
10^565 
11,728 
12,'Wl 
14,300 
15,741 
17,246 
20,551 
24.273 
28,449 
33,139 


$6,054 

6,853 

7.732 


9,710 

10,823 

12,014 

13,285 

14.658 

16,125 

17,667 

21,062 

24,865 

29,143 

33,917 


$6,198 
7,016 
7,916 
8,893 
9,941 
11,081 
12,300 
13,601 
15,007 
16,509 
18,088 
21, 553 
25,457 
29,837 
34,756 


$6,342 
7,179 
8,100 
9,100 
10,172 
11,339 
12,586 
13.917 
15,356 
16,893 
18,509 
22,054 
26,019 
30,531 
35,563 


$6,486 
7,342 
8,284 
9,307 
10,403 
11,597 
12,872 
14,233 
15,705 
17,277 
18,930 
22,554 
26.641 
31,225 
•30,371 


$6,630 
7,505 
8,468 
9,514 
10,634 
11,855 
13,158 
14,549 
16,054 
17,661 
19,351 
23,056 
27,233 
31,919 
•37,179 


$6,774 

7,668 

8,652 

0,721 

10.865 
12,113 
13,444 

14.865 
16.403 
18.015 
19,772 
23,557 
27,825 
32,613 

•37,987 


$6,918 
7,831 
8,836 
9,928 
11,096 
12,371 
13,730 
15,181 
16,752 
18,429 
20,193 
24,058 
28,417 
33,307 
*38,795 


144 

163 

184 

207 

231 

*258 

280 

316 

349 

384 

421 

501 

592 

694 

808 


08-1 
08-2 
08-3 
OS-4 
GS-5 
GS-6 
08-7 
GS-8 
08-9 
08-10 
OS-ll 
OS-12 
08-13 
08 14 
08-15 


! Effective as of the first day of tho first pay period beginning on or after Jan. 1,1971. 
lutes may not exceed the rate for Executive Level V. As of Jan. 1971 Executive Level V rate was $36,000. 

[PR Doc.71-3619 Piled 3-19-71;8:45 ami 
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NOTICES 


FEDERAL HOME LOAN BANK BOARD 

|H.C. No. 95j 

TAHOE FINANCIAL CO., INC. 

Notice of Receipt of Application for 
Approval of Acquisition of Control 
of Tahoe Savings and Loan Asso¬ 
ciation 

March 17,1971. 

Notice is hereby given that the Federal 
Savings and Loan Insurance Corpora¬ 
tion has received an application from 
Tahoe Financial Co., Inc., South Lake 
Tahoe, Calif., for approval of acquisi¬ 
tion of control of the Tahoe Savings and 
Loan Association, South Lake Tahoe, 
Calif., an insured institution, under the 
provisions of section 408(e) of the Na¬ 
tional Housing Act. as amended (12 
U.S.C. 1730a(e)), and § 584.4 of the Reg¬ 
ulations for Savings and Loan Holding 
Companies, said acquisition to be ef¬ 
fected by an exchange of stock of Tahoe 
Financial Co., Inc., for stock of Tahoe 
Savings and Loan Association. Comments 
on the proposed acquisition should be 
submitted to the Director, Office of Ex¬ 
aminations and Supervision, Federal 
Home Loan Bank Board. Washington, 
D.C. 20552, within 30 days of the date 
this notice appeal's in the Federal 
Register. 

[seal! Grenville L. Millard, Jr., 
Assistant Secretary, 
Federal Home Loan Bank Board. 
(FR Doc.71-3886 Filed 3-19-71 ;8:47 am) 


FEDERAL MARITIME COMMISSION 

lNo. 71-16] 

JOHNSON LINES ET AL. 

Postponement of Filing Dates 

March 15. 1971. 

Johnson Lines, French Line, Hapag- 
Llovd Line; violations of section 18(b) 
(3), Shipping Act, 1916. 

Tills proceeding was instituted by 
order of the Commission dated February 
24, 1971. The date by which respondents 
were to submit affidavits of fact and 
memoranda of law in response to this 
order was set for March 19, 1971. 

Respondents have now moved the 
Commission to dismiss the proceeding or 
alternatively to make its order more defi¬ 
nite and certain. To provide time for the 
disposition of this motion the above- 
mentioned filing dates are postponed 
until further notice. 

Francis C. Hurney, 
Secretary . 

(FR Doc.71-3888 Filed 3-19-71;8:47 am] 


FAR EAST CONFERENCE 
Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 


amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW^ 
Room 1202; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans. La., and San 
Francisco, Calif. Comments on such 
agreements, including requests for hear¬ 
ing, may be submitted to the Secretary, 
Federal Maritime Commission, Washing¬ 
ton. D.C. 20573, vyithin 20 days after 
publication of this notice in the Federal 
Register. Any person desiring a hearing 
on the proposed agreement shall provide 
a clear and concise statement of the 
matters upon which they desire to ad¬ 
duce evidence. An allegation of discrimi¬ 
nation or unfairness shall be accom¬ 
panied by a statement describing the 
discrimination or unfairness with par¬ 
ticularity. If a violation of the Act or 
detriment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and cir¬ 
cumstances said to constitute such viola¬ 
tion or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed by: 

Elkan Turk, Jr., Esq., Burlingham, Under¬ 
wood, Wright, White & Lord, 25 Broadway, 

New York, NY 10004. 

Agreement No. 17-33 is a modification 
of the Far East Conference's basic agree¬ 
ment which has been filed in an effort to 
comply with the Federal Maritime Com¬ 
mission’s requirements concerning Self- 
Policing Systems, General Order 7 (Re¬ 
vised) as published in the Federal Reg¬ 
ister of October 28. 1970 (35 F.R. 16679). 

Dated: March 17, 1971. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney, 
Secretary . 

(FR Doc.71- 3889 Filed 3-19-71;8:48 am] 


TRANS-PACIFIC FREIGHT 

CONFERENCE OF HONG KONG 

Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW„ 
Room 1202; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans, La„ and San 
Francisco, Calif. Comments on such 
agreements, including requests for hear¬ 
ing, may be submitted to the Secretary, 
Federal Maritime Commission, Wash¬ 


ington, D.C. 20573, within 20 days after 
publication of this notice in the Federal 
Register. Any person desiring a hearing 
on the proposed agreement shall provide 
a clear and cpncise statement of the 
matters upon which they desire to 
adduce evidence. An allegation of dis¬ 
crimination or unfairness shall be ac¬ 
companied by a statement describing the 
discrimination or unfairness with par¬ 
ticularity. If a violation of the Act or 
detriment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and cir¬ 
cumstances said to constitute such vio¬ 
lation or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) and 
the statement should indicate that this 
has been done. 

Notice of agreement filed by: 

Charles F. Warren, Esq., 1100 Connecticut 

Avenue NW„ Washington. DC 20036. 

The second paragraph of Article 6 of 
the Trans-Pacific Freight Conference of 
Hong Kong’s basic agreement, No. 14. 
in part prohibits absorption at loading 
and discharging ports of rail coastal 
steamer freights or other charges except 
as may be agreed upon by the Conference 
lines. Agreement No. 14-32, here, would 
extend this prohibition to the same de¬ 
gree to truck freights. 

Dated: March 17,1971. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney. 

Secretary. 

(FR Doc.71-3890 Filed 3-19-71 ;8:48 ami 


TRANS-PACIFIC FREIGHT 
CONFERENCE OF JAPAN 


Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916. as 
amended (39 Stat. 733, 75 Stat. 763, 46 


J.S.C. 814). 

Interested parties may inspect and ob- 
ain a copy of the agreement at the 
Vashington office of the Federal Mari- 
-ime Commission, 1405 I Street MV, 
^oom 1202; or may inspect the agree- 
nent at the Field Offices located at New 
fork. N.Y., New Orleans, La., and San 
♦’rancisco, Calif. Comments on such 
igreements, including requests for hear- 
ng, may be submitted to the Secretary, 
federal Maritime Commission, Washing* 
on, D.C. 20573, within 20 days after 
mblication of this notice in the Federal 
Register. Any person desiring a hearing 
>n the proposed agreement shall provm 
i dear and concise statement of the 
«rs upon which they desire to adctu 
jvidence. An allegation of discrimination 
>r unfairness shall be accompanied b> < 
itatement describing the discrimination 
>r unfairness with particularity, ii 
violation of the Act or detriment to u e 
jommerce of the United States Jis 
eged, the statement shall set forth w 
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I particularity the acts and circumstances 
( said to constitute such violation or detri- 

I m ent to commerce. 

\ copy of any such statement should 
I also be forwarded to the party filing the 
I agreement (as indicated hereinafter) and 
the statement should indicate that this 

has been done. 

Notice of agreement filed by: 

Charles F. Warren, Esq., 1100 Connecticut 
Avenue NW.. Washington, DC 20036. 

The final sentence of Article 3(a) of 
the Trans-Pacific Freight Conference of 
Japan’s basic agreement, No. 150, pro- 
I hibits the absorption of wharfage, stor¬ 
age. or other charges against cargo ex¬ 
cept as may be agreed upon by the Con¬ 
ference Lines and reflected in the Con¬ 
ference tariff. Agreement No. 150-49, 
here, would extend this prohibition to the 
same degree to ‘‘absorptions at loading 
and discharging ports of rail, truck, or 
water freights.” 

Dated: March 17,1971. 

By order of the Federal Maritime 

Commission. 

Francis C. Hurney, 

Secretary. 

[FR Doc.71-3891 Piled 3-19-71;8:48 ami 


FEDERAL POWER COMMISSION 

[Docket No. RI71-809, etc.] 

TEXACO, INC., ET AL. 

Order Providing for Hearing on and 
Suspension of Proposed Changes 
in Rates, and Allowing Rate 
Changes To Become Effective Sub¬ 
ject to Refund 1 

March 10,1971. 

Respondents have filed proposed 
changes in rates and charges for juris¬ 
dictional sales of natural gas, as set forth 
in Appendix A hereof. 

The proposed changed rates and 
charges may be unjust, unreasonable, un¬ 
duly discriminatory, or preferential, or 
otherwise unlawful. 

The Commission finds: It is in the 
public interest and consistent with the 
Natural Gas Act that the Commission 
enter upon hearings regarding the law¬ 
fulness of the proposed changes, and 
that the supplements herein be sus¬ 
pended and their use be deferred as 
ordered below. 


1 Does not consolidate for hearing or dis¬ 
pose of the several matters herein. 

Appendix A 


The Commission orders: 

(A) Under the Natural Gas Act, par¬ 
ticularly sections 4 and 15, the regula¬ 
tions pertaining thereto (18 CFR Ch. I), 
and the Commission’s rules of practice 
and procedure, public hearings shall be 
held concerning the lawfulness of the 
proposed changes. 

(B) Pending hearings and decisions 
thereon, the rate supplements herein are 
suspended and their use deferred until 
date shown in the “Date Suspended 
Until” column. Each of these supple¬ 
ments shall become effective, subject to 
refund, as of the expiration of the 
suspension period without any further 
action by the Respondent or by the Com¬ 
mission. Each Respondent shall comply 
with the refunding procedure required 
by the Natural Gas Act and § 154.102 
of the regulations thereunder. 

(C) Unless otherwise ordered by the 
Commission, neither the suspended sup¬ 
plements, nor the rate schedules sought 
to be altered, shall be changed until dis¬ 
position of these proceedings or expira¬ 
tion of the suspension period, whichever 
is earlier. 

By the Commission. 

[seal! Kenneth F. Plumb, 

Acting Secretary. 


Docket Respondent 

No. 


Rate Supple* 
sched- merit 
ulo No. 
No. 


_ A M _ C mis per Met* Rate in 

Amount Date Effective Date —--- effect sub- 

Purcliaser and of filing date suspended Rate Proposed ject to 

producing area annual tendered unless until— in increased refund In 

increase suspended effect rate dockets 

Nos. 


RI71-S09.. Texaco, Inc. 


*9 

.do. 


s 3 

.do. 


*3 


do. 442 a 3 




445 *2 



446 > 2 



447 >2 


—-.do.... 

448 *3 


.do__ 

449 *4 

*171-810. 

Michel T. Halbouty. „ 

11 3 

*171-811. 

Getty Oil Co . 

110 3 

RI71—812. 

Pennxoll Producing 

216 ' »16 

*171-813. 

Sun Oil Co.. 

482 n*4 

Rm*i4. 

Aquitaine Oil Corp.. 

4 *n 3 

Rm-8i5. 

Humble Oil Refining 

Co. etaL 

35 • w 21 

&in-8i6_ 

H.H. Phillips, Jr. et al_ 

3 13 

*171-817. 

Pennxoll Producing Co..... 

261 Mil 12 


Sea Robin Pipeline Co. (Eugene 
Island Block 205) (Offshore 
Louisiana). 

Transcontinental Oas Pipe Line 
Corp. (Eugene Island Block 208) 
(Offshore Louisiana). 

Transcontinental Gas Plpo Lino 
Corp. (Dog Lake Field, Terre¬ 
bonne Parish, Southern 
Louisiana). 

Transcontinental Gas Pipe Line 
Corp. (Southern Marsh Island 
Block 48) (Offshore Louisiana). 

Texas Gas Transmission Corp. 
(Eugene Island Block 273) 
(Offshore Louisiana). 

United Fuel Gas Co. (Eugene 
Island Block 273) (Offshore 
Louisiana). 

Texas Gas Transmission Corp. 
(Southern Marsh Island Block 
11) (Offshore Louisiana). 

Texas Eastern Transmission Corp. 
(Main Pass Block 95) (Offshore 
Louisiana). 

Sea Robin Pipeline Co. (East 
Cameron Block 255) (Offshore 
Louisiana). 

Natural Gas Pipeline Co. of 
America (East Holly Beach 
Field) (Cameron Parish) 
(Southern Louisiana). 

Southern Natural Gas Co. 
(Grange Field, Lawrence and 
Jefferson Davis Counties) 
(Mississippi). 

United Gas Pine Line Co. (Bay 
Baptiste Field) (Terrebonne 
Parish) (Southern Louisiana). 

Transcontinental Gas Plpo Lino 
Corp. (Ship Shoal Block 239) 
(Offshore Louisiana). 

Transcontinental Gas Pipe Line 
Corp. (Ship Shoal 239-266) 
(Offsboro Louisiana). 

United Gas Pipe Line Co. 

(Duck Lake Field, St. Mary 
and St. Martin Parishes) 
(Southern Louisiana). 

Natural Gas P/L Co. of America 
(La Gloria Field, Jim Wells 
and Brooks Counties, Tex., 

HR. District No. 4). 

Southern Natural Gas Co. 

(Plum Point Field. Lafourche 
Parish) (Southorn Louisiana). 


0) 

2-8-71 . 

$63,875 

2-8-71. 

(») 

2-8-71 . 

63,875 

2-8-71. 

C 1 ) 

2-8-71. 

C 1 ) 

2- 8-71.. 

63,875 

2-8-71. 

0) 

2- 8-71... 

(*) 

2- 8-71 . 

36,000 

2-9-71. 

7,234 

2-16-71 . 

60,000 

2-16-71 . 

9,681 

2-10-71 . 

3,230 

2-16-71 . 

5,407 

2-16-71 . 

2,937 M 2- 4-71... 

11,781 

2-16-71 .. 


3-26-71 

17.0 

3-26-71 

17.0 

3-28-71 

18.5 

3-26-71 

17.0 

3-26-71 

17.0 

3-26-71 

17.0 

3-26-71 

17.0 

3-26-71 

17.0 

3-26-71 

17.0 

3-27-71 

•21.25 

•4-19-71 

•20.6 

4- 3-71 

20.0 

3-28-71 

17.0 

4-3-71 

17.0 

4-3-71 

22.375 

4-7-Ti 

*•14.0525 

4- 3-71 

22.375 


* 22.0 
3 22.0 
* 22.0 

* 22.0 
* 22.0 
* 22.0 
* 22.0 
*22.25 
*26.0 
• 22.375 

25.4225 

*28.0 R171-275. 
*21.25 
*21.25 

*•24.05 RI71-700. 

*• 16,72945 R170-306. 

*26.0 RI71-685. 
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ArrKNDix A 



Rate 



Amount 

of 

annual 

increase 

Dato Effective 
filing date 

tendered unless 
suspended 

Date 

Cents per Mcf* 

Rate in 
effect sub. | 
Ject to 
refund In 
dockets 
Nos. 

Docket Respondent 

No. 

sched¬ 

ule 

No. 

meat 

No. 

Purchaser und 
producing area 

suspended 
until — 

Rate 

in 

effect 

Proposed 

Increased 

rate 

R171-818.. Atlantic Richfield Co. 

635 

3 

Tennessee Gas Pipe Line Co., a 

40,688 

2-18-71 . 

4- 6-71 

21.375 

*22.25 

RI7HWT. 

RIGS 315.. Mobil Oil Corp. 

366 

1 to 2 

division of Tenneco, Inc. (Ship 
Shoal Aren Bloek 198) (Off¬ 
shore Louisiana). 

Colorado Interstate Gas Co. 

632 

2-16-71. ... 

» Accepted 

* 16.5 

* 15.616 

RI6S-315. 

RI70 414.do. 

371 

1 to 6 

(Patrick Draw Field. Sweet¬ 
water County, Wyo.). 

El Paso Natural Gas Co. (Tip 
Top Field, Sublette County, 
Wyo.). 

Monluna-Dakota Utilities Co. 

182 

2-10-71. 

“ Accepted 

» Accepted 

17.0 

17.218 

1 I I 

S 5 

RI69-691.. Mobil Oil Corp. et ol. 

447 

ltol 

21 

2-16-71 . 

14. 6164 

14.6884 

RIO 324.. Pan American Petroleum 

411 

1 to 3 

(Big Horn Area, Big Horn 
County, Wyo.). 

El Paso Natural Gas Co. (Uto 

7,706 

2-16-71 . 

* Accepted 

15.0 

15.3448 

R169 334. 

Corp. 

R17! 819.. Ponnzoil United, Inc. et al.. 

13 

7 

Dome Paradox Field) (San 

Juan County, N. Mex., San 
Juan Basin). 

Northern Natural Gas Co. 

13,049 

2-16-71 . 

4-19-71 

*16.0 

*17.0638 


RI71-820.. Kerr-McGeo Corp. et al. 

15 

1 to7 

(Coyanosa Field, Pecos County, 
Tex.) (Permian Basin). 

Southern Natural Gas Co. 

32,116 

2-5-71. 

»• 3 21-71 

" 14.4855 

« «18.5 


RI71-S21.. An-Son Corp. et al. 

7 

2 

(Snider Field, Do Sota Parish) 
(Northern Louisiana). 

I/one Star Gas Co. <8holem- 

4,700 

2-12-71 . 

4-16-71 

*11.0 

*13.0 


RI71-822.. O. L. Vinaon. 

1 

3 

Aiocbem Field. Carter County) 
(Oklahoma Other Area). 
Arkansas Louisiana Gas Co. 

915 

2-18-71 . 

4-21-71 

* 2* 15.0 

* * 16.015 


R171-823.. Imperial-American Manage¬ 

10 

11 

(Arkoina Area, Le Flore 
County) (Oklahoma Other 
Area). 

Arkansas Louisiana Gas Co. 

12,890 

2 18-71 .. 

4-21-71 

M « 15.0 

* « 16.015 


ment Co. 

HI71 824.. Rudmun Resources, Inc- 

(*) 

(») 

(Arkoina Area, Le Flore County 
et al.) (Oklahoma Other Area 
and Franklin County) 
(Arkansas). 

El Paso Natural Gas Co. 

9,751 

2-17-71 . 

4-20-71 

"16 5 

* 17.5650 


....do... 

(«0 

(*) 

(Wonsham-Bayer Field) 

(Reeves County, Tex.) 

(Permian Banin). 

El Paso Natural Gas Co. 

852 

2-17-71 . 

4-20-71 

** 16.5 

* 17.5656 


RI71-825.. Williams Properties. Inc. . .. 
IU71-820-. Texas American Oil Corp... 

8 

(**) 

(Gomez F. lien bury or Field) 
(Pecos County, Tex.) (Permian 
Basin). 

Northern Natural Gas Co. 

107 

518 

2-17-71 . 

2-16-71 . 

4-20-71 

4-19-71 

» 16.5 
5*16.0 

* 17.5656 
*17.0638 



(Oxona Field, Crockett County, 
Tex.) (Permian Basin). 






- 


* Unless otherwise stated. the pressure base is 15.025 p.s.i.a. 

> No deliveries nt present. 

* Increase resulting from termination of moratorium In Southern Louisiana pursu¬ 
ant to Order No. 413 Issued Oct. 27.1970. 

* Applies to casinghead gas only. 

« Conditioned temporary certificated initial rate. 

* Permanently certificated initial rate. 

* Applies only to gas from the 9,400' reservoir which was inadvertently omitted in 
previous increased rate filing. 

» Pertains to casinghead gas which was inadvertently omitted in previous rate in¬ 
crease filing. 

‘ Pertains to sales from reservoirs discovered on or after Oct. 1, 1908. 

* Includes 0.15 cent paid by buyer to seller for gathering, dehydrating and treating 
operations. 

Both buyer and seller are wholly owned subsidiaries of Pe.tuuoll United Inc. 

** As corrected by filing of Feb. 18,1971. 

is Submitted as a correction to an earlier Increased rate filing and considered as an 
Increase applicable to gas not covered by the earlier filing. 

»Includes documents establishing the OP-1, Reservoir A as a newly discovered 


reservoir pursuant to Opinion No. 507. . „ 

“ Includes documents establishing the 10,97(K and 11,000' reservoirs as newly uis* 
covered reservoirs pursuant to Opinion No. 567. 

»* Pertains only to gas produced from reservoirs identified therein. 

* Base rate subject to downward B.t.u. adjustment. 

” Includes 1.125-ccnt tax reimbursement. . ,, _ . , 

m To bo substituted for rote of 17.375 cents currently suspended in Pocket >0. 

11 End of suspension period pursuant to order Issued concurrently with Order No. 
423. 

» No rate schedule on fllo. Applicant issued a small producer certified- 

* Pertains to contract dated Nov. 22, 1907. 

a Pertains to contract dated Mar. 9,1965. . _ . , 

* Accepted, subject to the existing suspension proceedings In 

315. RI71M14, and RI69-G01, respectively, to bo effective Feb. 10, 1971, the date ot 

* Accepted, subject to the existing suspension proceeding In Docket No. 

to bo effective on the date of expiration of 30 days' statutory notice, Mar. 1 . J <»• 

* The pressure base Is 14.05 p.s.i.a. 


The proposed increases of Mobil Oil Corp. 
reflect partial reimbursement for the Wyom¬ 
ing severance tax, and consistent with Com¬ 
mission action on similar filings, the pro¬ 
posed increases are accepted for filing subject 
to existing suspension proceedings to be ef¬ 
fective on the date of filing. 

Kerr-McGee Corp. previously filed a 
favored-nation rate increase from 14.4855 
cents to 17.3750 cents exclusive of tax re¬ 
imbursement which was suspended in Docket 
No. RI71-648 until May 31. 1971. Kerr-McGee 
now proposes to further increase the sus¬ 
pended rate to 18.5 cents to include taxTe- 
lmbursement of 1.1250 cents. Consistent with 
prior Commission action on substitute rate 
increases to add tax reimbursement, the in¬ 
stant filing is accepted subject to the ex¬ 
isting suspension proceeding in Docket No. 
RI71-648 and such filing is suspended until 
March 21, 1971, the date of expiration of the 
suspenlson period in docket (as provided for 


by the order shortening suspension periods 
issued February 18, 1971, concurrently with 
Commission Order No. 423). 

Certain Respondents request effective dates 
for which adequate notice has not been given. 
Good cause has not been shown and they 
are denied. 

The proposed increases, except for those 
relating to tax increases and those relating 
to sales outside Southern Louisiana, are sus¬ 
pended for a period ending 61 days from the 
date of filing thus according them the same 
treatment as will be accorded those producers 
filing pursuant to Order No. 423. 

All of the producers* proposed Increased 
rates and charges exceed the applicable area 
price levels for Increased rates as set forth 
in the Commission's Statement of General 
Policy No. 61-1, as amended (18 CFR 2.66), 
[FR Doc.71-3769 Filed 3-19-71;8:45 am] 


[Dockets Nos. E-7574, El-7595) 

NEW ENGLAND POWER CO. 

Order Suspending Proposed Increased 
Rate Filing, Consolidating Proceed¬ 
ings, Providing for Hearing, Grant¬ 
ing Intervention, Denying Motion 
To Reject Filing, Granting Motion 
To Add a Petitioner and To Supple¬ 
ment Prior Filing, and Denying 
Application for Reconsideration 
March 12, 1971. 


This order suspends for 5 months the 
leration of a proposed increased ra 
ing, consolidates proceedings, proves 
r public hearing, grants interventiorb 
•nies motion requesting rejectio 
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Irate increase filing, grants motion 
| to add a petitioner and to supple¬ 
ment filing, and denies an application 

| for reconsideration. 

| On January 15, 1971, New England 
| power Co. (NEPCO), a public utility sub¬ 
ject to the jurisdiction of this Commis- 
Ision tendered for filing in Docket No. 
| b-7595 Rate Schedule R-5, which pro- 
| poses to increase NEPCO’s rates and 
I charges to its wholesale for resale 
I customers, together with certificates of 
I concurrence filed by Massachusetts Elec- 
I trie Co., and Narragansett Electric Co.* 
I The filing would increase NEPCO’s reve- 
[nues over its 1969 revenues by approxi- 
| mately $13,459,000. NEPCO requests that 
I its filing become effective March 15.1971. 

I In support of its filing, NEPCO states 
that the increase is necessary for it to 
achieve a revenue level, in a period of 
[soaring costs, that would enable it to 
1 provide the earnings coverage needed to 
raise necessary debt capital and provide 
a fair return to its stockholders. 

On February 17. 1971, the Municipal 
Interveners s filed a motion to reject 
! NEPCO’s filing on the ground, inter alia, 

| that the proposed design of the in¬ 
creased rates discriminate against the 
nonafflliate customers and in favor of 
NEPCO’s afiflliate, Massachusetts Elec¬ 
tric Co. The Municipal Interveners allege 
that this discrimination is contrary to 
the public policy enunciated in the anti¬ 
trust statutes enacted by Congress (15 
UjS.C. 2, 13) and. consequently, violates 
the Federal Power Act. Further, the 
interveners assert that the filing should 
be rejected because NEPCO did not set 
forth an explanation of the reasons for 
the rate changes proposed. 

On March 2, 1971, NEPCO filed an 
answer opposing the motion for rejec¬ 
tion of its rate filing. In its answer, 
NEPCO denies that its rate design is dis¬ 
criminatory and asserts that, if there are 
any differences in charges between its 
affiliated and nonaffiliated customers, the 
difference is justified by the costs of serv- 
mg those customers. NEPCO further 
denies that its filing letter did not ex¬ 
plain the reasons for the filing or the 
changes proposed. 

? ling do€S not warrant rejection 
n its faee. The issue of discrimination 
Presents a factual question that can only 
De resolved after a full evidentiary rec- 
is made. At that time, we will then 
rof^ h Position to ascertain whether the 
differential, if any, between affili- 


tiflZ? 1 ® rat ® schedule supplements are idei 
of 1 ^ a ? p€ndix A below f <>r purpos 
herein^ len f’ aU sub ^ fc filings will I 
referred to as Rate Schedule R- 

MuniHnJ U vi iClpaI Interven ers consist of tl 
£ Metric Association of Massachi 

mmenu r Wlth the ^ectrlcal d 

ai * d Plants of the Massachuset 
Dinverc d r F ities °f Ashburnham. Boylsto 
Holden ' „°® or getown, Groton. Hinghai 

North \t d r‘i^ rb ead * Merrlm ac. Mlddleto 
SnrewsW b ° r oV PaXt0n * Peaboc *y. Princeto 
tno + ? terllng( Templeton, We 
trie Co on 4 * * * 8 iSr r. Wlth the Manchester Ele 
lo add New Ch *’ 1971 - motion *r lea 
Inc Is 1 i I ^, PShlre Electric Cooperativ 
Commission.^ 1 tl ° ner Was flled wlth t] 


ated and nonaffiliated customers is justi¬ 
fied on a cost basis as alleged by NEPCO. 
Additionally, we find that NEPCO com¬ 
plied with our regulations requiring an 
explanation of the proposed changes and 
the reasons therefor. Accordingly, we 
will deny the motion to reject filed by 
the Municipal Interveners. We will, how¬ 
ever, grant their alternate request to 
suspend NEPCO’s filing for 5 months 
and order a hearing thereon. Further, we 
will require NEPCO to file 1970 cost data 
as requested by the Municipal Inter¬ 
veners in addition to other data NEPCO 
may wish to file in support of its filing. 

Notice of the filing was given by publi¬ 
cation in the Federal Register on Feb¬ 
ruary 3, 1971 (36 F.R. 1924), stating 
that any person desiring to be heard or 
make protest should file his statement 
with the Commission on or before Feb¬ 
ruary 17, 1971. In response, the Com¬ 
mission has received numerous protests 
and has reviewed those protests prior to 
acting on NEPCO’s filing. In addition, 
our published notice requested persons 
wishing to intervene to file a petition for 
intervention in conformity with our rules 
of practice and procedure. Petitions were 
filed by the Municipal Interveners, the 
Secretary of Defense, and the Rhode 
Island Division of Public Utilities. The 
petition flled by Rhode Island was not 
timely filed. However, it was filed in 
substitution of a timely filed request for 
a cooperative hearing. NEPCO in its 
response did not oppose the petitions to 
intervene flled by the above-named 
petitioners* 

On March 4, 1971, the Municipal In¬ 
terveners filed a motion to add another 
petitioner, New Hampshire Electric Co¬ 
operative, Inc., to their group of peti¬ 
tioners. Additionally, the interveners 
seek permission to supplement their fil¬ 
ing of February 17, 1971, by setting forth 
matters that occurred since their filing. 
On March 9, 1971, Nepco filed its re¬ 
sponse in which it did not oppose the 
motion to add a petitioner and to sup¬ 
plement, but did oppose the prayers of 
the motion to reject or condition the rate 
filing. We will grant the motion to add 
a petitioner and to supplement the prior 
filing. 

By order issued January 28, 1971, in 
Docket No. E-7574, we, inter alia, sus¬ 
pended the operation of NEPCO’s pro¬ 
posal to increase its generation and 
transmission credits to its affiliate, Nar¬ 
ragansett Electric Co. (Narragansett), 
required NEPCO to account for and re- 


3 NEPCO questioned the statutory author¬ 
ity of the Consumers’ Council of Massachu¬ 
setts to intervene herein, although not ob¬ 
jecting to its intervention if it has such au¬ 
thority. However, the letter filed by Con¬ 
sumers’ CouncU was treated as a protest 
rather than as a petition to intervene. We 
advised the Consumers’ Council of Massa¬ 
chusetts. as well as for the State of Rhode 
Island, which filed a similar letter, that their 
letters did not meet the requirements of our 
rules of practice and procedure as petitions 
to intervene. We requested them to prepare 
proper petitions and to serve them as re¬ 
quired by our rules. To date, those Councils 
have not filed new petitions. 


port to the Commission “the increased 
rates and charges” of the proposed 
change in credits and to refund any por¬ 
tion of the change found unjustified, and 
ordered a hearing on the proposed 
change. On February 22, 1971, NEPCO 
filed an application for reconsideration 
of that order in which it requests the 
Commission to eliminate suspension of 
the filing under section 205 of the Fed¬ 
eral Power Act and. instead, to institute 
an investigation under section 206. Addi¬ 
tionally, NEPCO, in its application, re¬ 
quests modification of the order to per¬ 
mit its filing to become effective Jan¬ 
uary 1, 1971. and to eliminate the ac¬ 
counting and reporting requirements for 
the “increased rates and charges.” 

By its filing in Docket No. E-7574, 
NEPCO sought to increase its genera¬ 
tion and transmission credits to Narra¬ 
gansett under its contract for primary 
service for resale to its affiliate. By its 
filing, NEPCO’s costs would increase and 
its revenues w T ould decrease. Thus, 
NEPCO states that our order obviously 
misspoke itself when it referred to 
“increased rates and charges.” Our order, 
of course, discussed NEPCO’s proposal to 
increase its credits to Narragansett and 
the accounting and reporting require¬ 
ments of the order should be read in that 
context. Consequently, NEPCO should 
report and account for the difference in 
credit allowances under its contract prior 
to the proposed change and under the 
contract as proposed to be changed. 
Furthermore, our order of January 28, 
1971, suspended the filing by Narragan¬ 
sett of its concurrence to NEPCO’s filing, 
which concurrence is in fact “increased 
rates and charges” to NEPCO. We believe 
that the order is sufficiently clear and 
that no modification of our order is 
required on that point. 

Additionally, NEPCO urges us to 
amend the suspension order pertaining 
to its credit adjustment to Narragansett 
by eliminating the section 205 suspension 
proceeding and instituting a section 206 
investigation. In support of its request, 
NEPCO asserts that the operation pro¬ 
spectively of any adjustment to its pro¬ 
posed credit adjustment would not 
adversely affect the interests of any of 
the parties. However, as part of its justi¬ 
fication for Rate Schedule R-5, NEPCO 
reflected its increased costs to Narragan¬ 
sett under its proposed credit adjust¬ 
ment. Thus, the adjustment of credits, 
if necessary, would affect the costs to 
NEPCO’s jurisdictional customers to the 
extent that their rates are based, in part, 
on the increased credit adjustment. 
Accordingly, the application for recon¬ 
sideration should be denied ‘ and the 
proceedings in Dockets Nos. E-7574 and 
E-7595, since they contain common ques¬ 
tions of law and fact, should be consoli¬ 
dated for purposes of hearing and 
decision. 


4 NEPCO's further argument that the sus¬ 

pension order in Docket No. E-7574 should 

be modified to permit the change to be effec¬ 

tive Jan. 1, 1971. in order to avoid the 

"burden and inconvenience (oT accounting 
for and reporting the change] arising out of 
the 29-day postponement’’ lacks merit. 
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The Commission further finds: 

(1) The tendered Rate Schedule R-5 
as further identified and designated in 
Appendix A below may be unjust, unrea¬ 
sonable, unduly discriminatory or pref¬ 
erential, or otherwise unlawful under the 
Federal Power Act. 

(2) Good cause exists for denying the 
motion filed by the Municipal Interveners 
on February 17, 1971, to reject the filing 
of Rate Schedule R-5, as identified in 
Appendix A below. 

(3) It is necessary and appropriate for 
the purposes of the Federal Power Act, 
particularly sections 205, 206, 301, 307, 
308, and 309 thereof, that the Commis¬ 
sion enter upon a hearing concerning the 
lawfulness of Rate Schedule R-5, as fur¬ 
ther identified in Appendix A below, that 
those rate schedules be suspended and 
the use thereof be deferred, and that a 
public hearing be initiated on the law¬ 
fulness of those rate schedules in accord¬ 
ance with the procedures set forth 
below, all as hereinafter provided. 

(4) Good cause exists for consolidat¬ 
ing the proceedings in Dockets Nos. E- 
7574 and E-7595 for the purposes of 
hearing and decision. 

(5) Good cause exists for granting 
Municipal Interveners* motion to add a 
petitioner to their petition to intervene 
and to supplement their filing of Feb¬ 
ruary 17, 1971. 

(6) Participation by the aforemen¬ 
tioned petitioners, the Municipal Inter¬ 
veners, Secretary of Defense, and Rhode 
Island Division of Public Utilities, for 
intervention in Docket No. E-7595 may 
be in the public interest. 

(7) Good cause exists for denying 
NEPCO’s application for reconsideration 
of our order issued January 28, 1971, in 
Docket No. E-7574. 

The Commission orders: 

(A) The motion filed by the Municipal 
Interveners to reject Rate Schedule R-5 
is hereby denied. 

(B) Pursuant to the authority con¬ 
tained in and subject to the jurisdiction 
conferred upon the Federal Power Com¬ 
mission by the Federal Power Act and 
pursuant to the Commission’s rules of 
practice and procedure, a public hearing 
shall be convened at the offices of the 
Federal Power Commission, Washington, 
D.C. 20426, at a date and time to be set 
by the Hearing Examiner designated to 
preside over this proceeding, concerning 
the lawfulness of Rate Schedule R-5, as 
further identified and designated in Ap¬ 
pendix A below. 

(C) Pending such hearing and deci¬ 
sion thereon, Rate Schedule R-5, as 
further identified and designated in Ap¬ 
pendix A below, is hereby suspended and 
the use thereof deferred until August 15, 
1971. On that date, those rate schedules 
shall take effect in the manner pre¬ 
scribed by the Federal Power Act; and 
NEPCO, subject to further orders of the 
Commission, shall charge and collect the 
new rates and charges set forth in those 
rate schedules for all power sold and 
delivered thereunder. 

(D) The proceedings in Dockets Nos. 
E-7574 and E-7595 are hereby consoli¬ 
dated for purposes of hearing and 
decision. 


(E) NEPCO shall file with the Com¬ 
mission and serve on all parties, on or 
before April 30, 1971, its case-in-chief 
in support of its filings in Dockets Nos. 
E-7574 and E-7595, including testimony 
of witnesses and exhibits. As part of that 
support, NEPCO shall file 1970 cost data 
in the form required by Statements A 
through O of § 35.13 of our regulations, 
in addition to any other data that it 
deems relevant and material to its bur¬ 
den of establishing the propriety of its 
filings under the Federal Power Act. The 
parties may submit to the Presiding Ex¬ 
aminer, on or before May 20, 1971, pro¬ 
posed dates for commencement of cross- 
examination of NEPCO’s witnesses or, if 
a party believes that a prehearing con¬ 
ference will expedite the hearing, he may 
file a motion for a prehearing confer¬ 
ence, including therein a statement of 
how the proceeding would be expedited 
thereby and a proposed agenda for the 
conference. All further procedural dates 
shall be as ordered by the Presiding 
Examiner. 

(F) NEPCO shall refund at such times 
and in such amounts to the person en¬ 
titled thereto, and in such manner as 
may be required by final order of the 
Commission, the portion of the increased 
rates and charges found by the Commis¬ 
sion in Docket No. E-7595 not justified, 
together with interest at the prime rate 
in Boston, Mass., on August 15, 1971, 
from the date of payment until refunded: 
shall bear all costs of any such refund¬ 
ing; shall keep accurate accounts in de¬ 
tail of all the amounts received by reason 
of the increased rates and charges effec¬ 
tive as of August 15, 1971, for each bill¬ 
ing period, specifying by whom and in 
whose behalf such amounts were paid 
and shall report (original and one copy) 
in writing and under oath, to the Com¬ 
mission monthly, for each billing pe¬ 
riod, and for each pui*chaser the billing 
determinants of electric energy sold and 
delivered under the subject rate sched¬ 
ules, and the revenues resulting there¬ 
from as computed under the rates and 
charges in effect immediately prior to 
August 15, 1971, and under the rates and 
charges made effective by this order, 
together with the differences in the rev¬ 
enues so computed. 

(G) The Municipal Interveners, the 
Secretary of Defense, and the Rhode 
Island Division of Public Utilities are 
hereby permitted to intervene in this 
proceeding subject to the rules of prac¬ 
tice and procedure and the regulations 
of the Commission: Provided , however, 
That participation of such interveners 
shall be limited to the matters affecting 
asserted rights and interests specifically 
set forth in the petitions to intervene; 
And, provided, further , That the admis¬ 
sion of such interveners shall not be con¬ 
strued as recognition by the Commission 
that they or any of them might be 
aggrieved by any orders entered in this 
proceeding. 

(H) The motion filed by the Munici¬ 
pal Interveners on March 4, 1971, to 
add New Hampshire Electric Coopera¬ 
tive, Inc., as a petitioner and to supple¬ 
ment its February 17, 1971, filing is 
hereby granted. 


(I) The application filed by NEPCO 
for reconsideration of our order issued 
January 28, 1971, in Docket No. E-7574 
is hereby denied. 

(J) Unless otherwise ordered by the! 
Commission, NEPCO shall not change 
the terms or provisions of the subject 
rate schedules or of its presently effec¬ 
tive rate schedules until this proceeding 
has been terminated or until the period 
of suspension has expired. 

<K) Notices of intervention or peti¬ 
tions to intervene may be filed with the 
Federal Power Commission. Washing¬ 
ton, D.C. 20426, on or before April 12, 
1971, in accordance with the Commis¬ 
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.37). 

By the Commission. 

[seal! Kenneth F. Plumb, 

Acting Secretary . 

Appendix A 


DOCKET NO. E-7595, RATE SCHEDULE 
DESIGNATION 

New England Power Co., Third Revised Sheet 
No. 11 (Supersedes Second Revised Sheet 
No. 11). 

Fourth Revised Sheet No. 12 (Supersedes 
Third Revised Sheet No. 12). 

Second Revised Sheet No. 10 (Supersedes 
First Revised Sheet No. 16). 


To the following Rate Schedule: 


FPCNo.: Other Party 

161 _ The Narragansett Electric Co. 1 

162 _ Massachusetts Electric Co. 1 * 

163 _Granite State Electric Co. 1 

164 _Green Mountain Power Co. 

165 _Manchester Electric Co. 

166 _Town of Groveland. 

167 _ Town of Littleton (New Hamp¬ 

shire). 1 

169 _ Town of Georgetown. 

170 _ Town of Mansfield. 

171 _Town of Middleton. 

172 _Town of Sterling. 

173 _Town of Hull. 

174 _Town of Merrimac. 

175 .Town of Littleton (Massachu¬ 

setts) . 

176.. _ Town of Groton. 

177 _Town of Boylston. 

178 _Town of Paxton. 

179 _Town of Danvers. 

180 _Town of Templeton. 

181 _ Town of Marblehead. 1 

182 _Town of Ashbumham. 

183 .___Town of Princeton. 

184 _ Town of Hlngham. 

185.. . . Town of North Attleborough. 

186 _City of Peabody. 1 

187 _Town of Holden. 

188.. .._Town of West Boylston. 

189_Town of Ipswich. 1 

1199 _Department of the Army. 

200 _ New Hampshire Electric Coop¬ 

erative. Inc. 

202 _ Town of Hudson. 

207 _Town of Shrewsbury. 

208 _Fitchburg Gas and Electric 

Light Co. 1 


1 Second Revised Sheet No. 19 (Supersedes 
First Revised Sheet No. 19) in lieu of Second 
Revised Sheet No. 10 (Supersedes First tie- 
vised Sheet No. 16). , ^ . Vn 

1 Also includes: Second Revised Sheet >o. 
20 (Supersedes First Revised Sheet No. 20) * 
reflect listing of delivery points. 


DOCKET NO. E-7500—RATE SCHEDULE 
DESIGNATIONS 

r England Power Co.. Third Revised Sheet 
o. 22 (Superseding Second Revised * 
o. 22). 
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To the following Rate Schedules: 


fPC So. Other Party 

162 .. Massachusetts Electric Co * 


3 Revision of Nepco's billing credits to 

Masselec. 

Certificate of Concurrence 

Massachusetts Electric Co.. Supplement No. 

4 to Rate Schedule PPC No. 38. (concurs 
in New England Power Co., Revised Sheets 

to FPC No. 162). 

The Narragansett Electric Co., Supplement 
No. 5 to Rate Schedule FPC No. 24 (con¬ 
curs in New England Power Co., Revised 
Sheets to FPC No. 161). 

fFR Doc.71-3852 Filed 3-19-71;8:45 ami 


[Project No. 2614J 

VANCEBURG ELECTRIC LIGHT, HEAT 
AND POWER SYSTEM AND CITY OF 
VANCEBURG, KY. 


Notice of Application for License for 
Unconstructed Project 


March 12, 1971. 


Public notice is hereby given that ap¬ 
plication for a license has been filed 
•under the Federal Power Act (16 U.S.C, 
791a-825r) by Vanceburg Electric Light, 
Heat and Power System and the city of 
Vanceburg, Ky. (correspondence to Wil¬ 
liam T. Love, Chairman Utilities Com¬ 
mission, eity of Vanceburg, Ky. 41179), 
for proposed Project No. 2614, known as 
the Greenup Project, to be located on the 
Ohio River at the U.S. Government’s 
constructed Greenup dam. The hydro¬ 
electric power facilities proposed in the 
application would be installed on the 
Ohio side of the river in Scioto County, 
Ohio, in the region of Greenup. Ky., and 
Ironton and Portsmouth, Ohio; would 
affect lands of the United States under 
the supervision of the Corps of Engi¬ 
neers; would utilize water from the Gov¬ 
ernment dam; and would include an 
85-mile transmission line to Renaker, 
Ky. 


According to the application, the pro 
posed project would be located in th 
space available on the Ohio side of thi 
river east of gate pier No. 10 and woul< 
consist of; (l) a short concrete intak 
canal approximately 65 feet long and 15! 
feet wide, connected on one end to (2) i 
powerplant intake structure which ii 
turn connects to (3) a concrete power 
house section about 185 feet long and 171 
ieet wide consisting of three parallel con 
Crete conduits enclosing three hori 
zontal-axis, bulb-type kaplan turbine 
n * 33,000 hp. (metric) con 

of/n three generators each rate< 
at 4^,000 kv.-a. with a 0.98 power factor 
fl * ? tailr *ce canal approximately 10i 

rirl°f n fon n , d 154 feet Wide: (5) a Sin ^ 
2^38-1*. trans *nission line of woo< 
poie. H-frame construction, except fo 
tne river crossing which would be sup 
Ported by two metal towers, extendini 
through Greenup, Lewis, Mason, Robert 
son, and Harrison Counties, Ky., for ap 


proximately 85 miles between a substa¬ 
tion at the Greenup powerhouse and the 
Renaker substation of East Kentucky 
Rural Electric Cooperative Corp. (Co¬ 
operative) in Harrison County, Ky., via 
applicants Black Oak substation and the 
Cooperative’s Argentum, Charters, and 
Murphysville substations; (6) recrea¬ 
tional facilities consisting of fishing and 
observation platforms; and (7) appur¬ 
tenant facilities. 

Any person desiring to be heard or 
make any protest with reference to said 
application should on or before May 24, 
1971, file with the Federal Power Com¬ 
mission, Washington. D.C. 20426, peti¬ 
tions to intervene or protests in ac¬ 
cordance with requirements of the Com¬ 
mission’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be considered 
by it in determining the appropriate ac¬ 
tion to be taken but will not serve to 
make the protestants parties to the pro¬ 
ceeding. Persons wishing to become par¬ 
ties to a proceeding or participate as a 
party in any hearing therein must file 
petitions to intervene in accordance with 
Commission’s rules. The application is 
on file with the Commission and avail¬ 
able for public inspection. 

Kenneth F. Plumb, 
Acting Secretary . 

jFR Doc.71-3853 Filed 3-19-71;8:45 am] 


FEDERAL RESERVE SYSTEM 

SOCIETY CORP. 

Order Approving Acquisition of Bonk 

Stock by Bank Holding Company 

In the matter of the application of So¬ 
ciety Corp.. Cleveland, Ohio, for approval 
of acquisition of 80 percent or more of 
the voting shares of The Peoples Bank of 
Youngstown, Youngstown, Ohio. 

There has come before the Board of 
Governors, pursuant to section 3(a) (3) 
of the Bank Holding Company Act of 
1956 (12 U.S.C. 1842(a)(3)) and § 222.3 
(a) of Federal Reserve Regulation Y (12 
CFR 222.3(a), the application of Society 
Corp., Cleveland, Ohio (“Applicant”), a 
registered bank holding company, for the 
Board's prior approval of the acquisition 
of 80 percent or more of the voting shares 
of The Peoples Bank of Youngstown, 
Youngstown, Ohio (Bank). 

As required by section 3(b) of the Act, 
the Board gave written notice of receipt 
of the application to the Ohio Superin¬ 
tendent of Banks and requested his views 
and recommendation. The Superintend¬ 
ent recommended approval of the 
application. 

Notice of receipt of the application was 
published in Federal Register on Janu¬ 
ary 26, 1971 (36 F.R. 1232), providing an 
opportunity for interested persons to 
submit comments and views with respect 
to the proposal. A copy of the application 
was forwarded to the U.S. Department of 


Justice for its consideration. Time for 
filing comments and views has expired 
and all those received have been consid¬ 
ered by the Board. 

The Board has considered the applica¬ 
tion in the light of the factors set forth 
in section 3(c) of the Act. including the 
effect of the proposed acquisition on 
competition, the financial and mana¬ 
gerial resources and future prospects of 
the Applicant and the banks concerned, 
and the convenience and needs of the 
communities to be served. Upon such 
consideration, the Board finds that: 

Applicant, the second largest bank 
holding company and the fourth largest 
banking organization in Ohio, controls 
10 banks with aggregate deposits of 
$1,038 million, representing 5.2 percent 
of the commercial bank deposits in the 
State. (All banking data are as of 
June 30, 1970, and reflect holding com¬ 
pany acquisitions approved by the Board 
to date.) Upon acquisition of Bank ($32 
million deposits). Applicant would con¬ 
trol 5.3 percent of the commercial bank 
deposits in the State; its position rela¬ 
tive to other banking organizations and 
holding companies would remain the 
same. 

Bank is by a substantial margin the 
smallest of four banks headquartered in 
Youngstown and the sixth largest of 14 
banks in the Youngstown-Warren SMSA, 
holding less than 4.1 percent of total area 
deposits. The fifth largest bank in this 
market has control over almost three 
times as many deposits as Bank. Appli¬ 
cant’s closest subsidiary bank is located 
33 miles from Youngstown and there is 
no mea nin gful competition between 
Bank and that bank or any other of 
Applicant’s subsidiaries. Further, in light 
of the distances involved and Ohio law 
restricting branching, it seems unlikely 
on the facts of record that any signifi¬ 
cant competition would develop in the 
future. Based on the foregoing, the Board 
concludes that consummation of the pro¬ 
posal would have no adverse effect on 
competition in any relevant area and 
might stimulate competition in the 
Youngstown area. 

Considerations relating to the con¬ 
venience and needs of the communities 
to be served lend some weight toward 
approval of the application as affiliation 
with Applicant would facilitate loan par¬ 
ticipations and would enable Bank to 
provide international banking services. 
The banking factors are regarded as con¬ 
sistent with approval. It is the Board’s 
judgment that the proposed transaction 
would be in the public interest, and that 
the application should be approved. 

It is hereby ordered . For the reasons 
set forth in the findings summarized 
above, that said application be and 
hereby is approved, provided that the 
action so approved shall not be consum¬ 
mated (a) before the 30th calendar day 
following the date of this order, or (b) 
later than 3 months after the date of 
this order, unless such time be extended 
for good cause by the Board, or by the 
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Federal Reserve Bar* of Cleveland pur¬ 
suant to delegated authority. 

By order of the Board of Governors, 1 
March 15, 1971. 

[seal] . Kenneth A. Kenyon, 

Deputy Secretary. 

|FR Doc.71-3854 Filed 3-19-71;8:45 am] 


VIRGINIA COMMONWEALTH 
BANKSHARES, INC. 

Order Approving Acquisition of Bank 

Stock by Bank Holding Company 

In the matter of the application of 
Virginia Commonwealth Bankshares, 
Inc., Richmond, Va., for approval of ac¬ 
quisition of 100 percent of the voting 
shares of The Bank of Virginia of Roa¬ 
noke Valley, Vinton, Va., a proposed new 
bank. 

There has come before the Board of 
Governors, pursuant to section 3(a)(3) 
of the Bank Holding Company Act of 
1956 (12 U.S.C. 1842(a)(3)), and § 222.3 
(a) of Federal Reserve Regulation Y (12 
CFR 222.3(a)), the application of Vir¬ 
ginia Commonwealth Bankshares, Inc.. 
Richmond, Va. (Applicant), a registered 
bank holding company, for the Board s 
prior approval of the acquisition of 100 
percent of the voting shares of The 
Bank of Virginia of Roanoke Valley. 
Vinton, Va., a proposed new bank. 

As required by section 3(b) of the 
Act, the Board gave written notice of re¬ 
ceipt of the application to the Com¬ 
missioner of Banking for the State of 
Virginia and requested his views and 
recommendation. The Commissioner rec¬ 
ommended approval of the application. 

Notice of receipt of the application 
was published in the Federal Register 
on January 14, 1971 (36 F.R. 575), pro¬ 
viding an opportunity for interested per¬ 
sons to submit comments and views with 
respect to the proposal. A copy of the 
application was forwarded to the U.S. 
Department of Justice for its considera¬ 
tion. Time for filing comments and views 
has expired and all those received have 
been considered by the Board. 

The Board has considered the appli¬ 
cation in the light of the factors set 
forth in section 3(c) of the Act, including 
the effect of the proposed acquisition 
on competition, the financial and man¬ 
agerial resources and future prospects of 
the Applicant and the banks concerned, 
and the convenience and needs of the 
communities to be served. Upon such 
consideration, the Board finds that: 

Applicant is the fourth largest bank¬ 
ing organization and the second largest 
bank holding company in Virginia, con¬ 
trolling 13 banks with aggregate de¬ 
posits of $582.1 million. This represents 
8 percent of total banking deposits in the 
State of Virginia. (Banking data are as 
of June 30, 1970, adjusted to reflect 


1 Voting for this action: Vice Chairman 
Robertson and Governors Mitchell, Daane, 
Maisei, Brimmer, and Sherrill. Absent and 
not voting: Chairman Bums. 


holding company acquisitions and for¬ 
mations approved by the Board through 
February 28, 1971.) Since Bank is a 
proposed new bank, consummation of the 
proposal would not increase concentra¬ 
tion in any market. 

Bank would have a single office in the 
town of Vinton and would primarily 
serve that town, the eastern side of the 
city of Roanoke, and eastern Roanoke 
County. The three largest banks in the 
city of Roanoke each have branches in 
Vinton, with w f hich Bank would be in 
competition. The relevant banking mar¬ 
ket is considered to approximate the 
cities of Roanoke and Salem and all of 
Roanoke County. Applicant has two bank 
subsidiaries with offices in that market. 
One such subsidiary. The Bank of Vir¬ 
ginia. headquartered in Richmond, has 
a branch office in downtown Roanoke. 
The other, The Bank of Virginia of the 
Southwest, has four offices in Salem and 
its environs. These two subsidiaries of 
Applicant together hold approximately 
11.5 percent of deposits in the relevant 
market. Under Virginia law, no present 
banking subsidiary of Applicant may 
establish a branch in Bank’s primary 
service area. 

Based upon the foregoing, the Board 
concludes that consummation of the 
proposed acquisition would not have an 
adverse effect on competition in any 
relevant area and might have a pro- 
competitive effect through the introduc¬ 
tion of an additional banking alternative 
for residents of eastern Roanoke County, 
presently the* fastest growing area in 
the relevant market. The banking fac¬ 
tors, as they relate to Applicant, its sub¬ 
sidiaries, and Bank, and considerations 
relating to the convenience and needs 
of the communities to be served, are re¬ 
garded as consistent with approval of 
the application. It is the Board's judg¬ 
ment that the proposed transaction 
would be in the public interest, and that 
the application should be approved. 

It is hereby ordered , For the reasons 
set forth in the findings summarized 
above, that said application be and here¬ 
by is approved: Provided , That the ac¬ 
tion so approved shall not be consum¬ 
mated (a) before the 30th calendar day 
following the date of this order, or (b) 
later than 3 months after the date of this 
order; and provided further that (c) 
The Bank of Virginia of Roanoke Valley 
shall be opened for business not later 
than 6 months after the date of this or¬ 
der. The time periods described in (b) 
and (c) above may be extended for good 
cause by the Board, or by the Federal 
Reserve Bank of Richmond pursuant 
to delegated authority. 

By the order of the Board of Gover¬ 
nors, 1 March 15, 1971. 

IsealI Kenneth A. Kenyon, 

Deputy Secretary . 

|FR Doc.71-3855 Filed 3-19-71;8:45 am] 


»Voting for this action: Vice Chairman 
Robertson and Governors MltcheU. Daane, 
Maisei. Brimmer, and Sherrill. Absent and 
not voting: Chairman Burns. 


DEPARTMENT OF THE TREASURY 

Bureau of Customs 

[STS 643.3 t] 

CHICKEN EGGS IN THE SHELL 
FROM MEXICO 

Withholding of Appraisement Notice 

Information was received on March 11, 
1971, that chicken eggs in the shell from 
Mexico were being sold at less than fair 
value within the meaning of the Anti¬ 
dumping Act, 1921, as amended (19 
UB.C. 160 et seq.) (referred to in this 
notice as “the Act”). This information 
was the subject of an “Antidumping 
Proceeding Notice,” which was published 
in the Federal Register of March 17, 
1971, on page 5144. The “Antidumping 
Proceeding Notice” indicated that there 
was evidence on record concerning in¬ 
jury to or likelihood of injury to or pre¬ 
vention of establishment of an industry 
in the United States. 

Pursuant to section 201(b) of the Act 
(19 U.S.C. 160(b) ) notice is hereby given 
that there are reasonable grounds to be¬ 
lieve or suspect that the purchase price 
(section 203 of the Act; 19 U.S.C. 162» 
of such chicken eggs in the shell from 
Mexico is less, or likely to be less, than 
the foreign market value (section 205 of 
the Act; 19 U.S.C. 164). 

Customs officers are being directed to 
withhold appraisement of chicken eggs 
in the shell from Mexico in accordance 
with § 153.48, Customs Regulations (19 
CFR 153.48). 

In accordance with §§ 153.32(b) and 
153.37, Customs Regulations (19 CFR 
153.32(b), 153.37) interested parties may 
present written views or arguments, or 
request in writing that the Secretary of 
the Treasury afford an opportunity to 
present oral views. 

Any such written views or arguments, 
or request should be addressed to the 
Commissioner of Customs, 2100 K Street. 
NW., Washington, D.C. 20226, in time to 
be received by his office not later than 
7 days from the date of publication of 
this notice in the Federal Register. 

This notice, which is published pur¬ 
suant to § 153.34(a) Customs Regula¬ 
tions, shall become effective upon publi¬ 
cation in the Federal Register (3-20- 
71). It shall cease to be effective at the 
expiration of 3 months from the date of 
such publication, unless previously 
revoked. 

[SEAL] Myles J. Ambrose. 

Commissioner of Customs. 

Approved: March 18,1971. 

Eugene T. Rossides, 

Assistant Secretary of the 
Treasury. 

IFR Doc.71-3961 Filed 3-19-71.il :35 am] 
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Office of the Secretary 

f ATS 643.3-vJ 

CHICKEN EGGS IN THE SHELL 
FROM MEXICO 

Determination of Sales at Less Than 
Fair Value 

March 18,1971. 

Information was received on March 11, 
1971, that chicken eggs in the shell from 
Mexico were being sold at less than fair 
value within the meaning of the Anti¬ 
dumping Act, 1921, as amended (19 
UJS.C. 160 et seq.) (referred to in this 
notice as “the Act"). 

A “Withholding of Appraisement 
Notice" issued by the Commissioner of 
Customs is being published concurrently 
with this notice. 

I hereby determine that chicken eggs 
in the shell from Mexico are being, or are 
likely to be, sold at less than fair value 
within the meaning of section 201(a) of 

the Act. 

Statement of reasons. The information 
gathered indicates that the proper basis 
for comparison was between purchase 
price and home market price. 

Purchase price was based on a duty 
paid, delivered to customer price. Deduc¬ 
tions were allowed for U.S. duty, inland 
freight and brokerage charges. 

Home market price was based on the 
wholesale price in Mexico. 

Comparison between purchase and 
home market price revealed that pur¬ 
chase price was lower than home market 
price. 

This determination is published pur¬ 
suant to section 201(c) of the Act (19 

U.S.C. 160(c)). 

[seal] Eugene T. Rossides, 

Assistant Secretary of the Treasury. 

[PR Doc.71-3962 Piled 3-19-71:11:35 ami 


GENERAL SERVICES 
ADMINISTRATION' 

I Federal Property Management Regs.; 
Temporary Reg. F-911 

SECRETARY OF DEFENSE 
Delegation of Authority 

1. Purpose. This regulation delegates 
authority to the Secretary of Defense 
to represent the consumer interests of 
the Federal Government in a telecom¬ 
munications service rate proceeding. 

2. Effective date. This regulation is 
effective immediately. 

3. Delegation, a. Pursuant to the au- 
thonty vested in me by the Federal 

roperty and Administrative Services 
„*V of , 19 ? 9 . 63 Stat. 377, as amended, 
?rtf tl , C ,^ arly * cttona 201(a)(4) and 205 
48Ha)(4) and 486(d)). 
m r2. f ty 18 dele sated to the Secretary 
im.Tf?“ se . to re P r esent the consumer 
thl* of , ^e executive agencies of 
MicH^!l er ^w,?° vemment before the 
a nvif^., Public Service Commission in 

. oceedlng involving intrastate rates 


for telecommunications services pro¬ 
vided by Michigan Bell Telephone Co. 
(Case No. U-3838). 

b. The Secretary of Defense may re¬ 
delegate this authority to any officer, 
official, or employee of the Department 
of Defense. 

c. This authority shall be exercised in 
accordance with the policies, procedures, 
and controls prescribed by the General 
Services Administration, and, further, 
shall be exercised in cooperation with 
the responsible officers, officials, and em¬ 
ployees thereof. 

Dated: March 15, 1971. 

Robert L. Kunzig. 

Administrator of General Services. 

[FR Doc.71-3879 Filed 3-19-71:8:47 am] 

[Federal Property Management Regs.; 
Temporary Reg. F-92] 

SECRETARY OF DEFENSE 
Delegation of Authority 

1. Purpose. This regulation delegates 
authority to the Secretary of Defense to 
represent the consumer interests of the 
Federal Government in a water service 
regulatory proceeding. 

2. Effective date. This regulation is ef¬ 
fective immediately. 

3. Delegation . a. Pursuant to the au¬ 
thority vested in me by the Federal Prop¬ 
erty and Administrative Services Act of 
1949, 63 Stat. 377, as amended, particu¬ 
larly sections 201(a)(4) and 205(d) (40 
UJS.C. 481(a) (4) and 486(d)), authority 
is delegated to the Secretary of Defense 
to represent the consumer interests of 
the executive agencies of the Federal 
Government before the Illinois Com¬ 
merce Commission in a regulatory pro- 
ceding involving the East St. Louis and 
Interurban Water Co. (Docket No. 
56230). 

b. The Secretary of Defense may re¬ 
delegate this authority to any officer, 
official or employee of the Department 
of Defense. 

c. This authority shall be exercised in 
accordance with the policies, procedures, 
and controls prescribed by the General 
Services Administration, and, further, 
shall be exercised in coopera ton with the 
responsible officers, officials, and employ¬ 
ees thereof. 

Dated: March 12, 1971. 

Robert L. Kunzig, 

Administrator of General Services . 

[FR Doc.71-3856 Filed 3-19-71:8:45 am] 

OFFICE OF EMERGENCY 
PREPAREDNESS 

FLORIDA 

Amendment to Notice of Major 
Disaster 

Notice of Major Disaster for the State 
of Florida, dated March 15, 1971, and as 
published March 18, 1971 (36 FH. 5261). 


is hereby amended to include the follow¬ 
ing counties among those counties deter¬ 
mined to have been adversely affected 
by the catastrophe declared a major 
disaster by the President in his declara¬ 
tion of March 15, 1971: 

The Counties of: 

Broward. Lee. 

ColUer. Palm Beach. 

Hendry. 

Dated: March 18,1971. 

G. A. Lincoln, 
Director , 

Office of Emergency Preparedness. 
[FR Doc.71-3956 Filed 3-19-71;9:59 am] 

SECURITIES AND EXCHANGE 
COMMISSION 

[70-4999; 68-183] 

AMERICAN ELECTRIC POWER CO., 
INC. 

Notice of Proposed Amendment of 
Certificate of Incorporation To In¬ 
crease Authorized Shares of Com¬ 
mon Stock and Order Authorizing 
Solicitation of Proxies in Connection 
Therewith 

March 16, 1971. 

Notice is hereby given that American 
Electric Power Co., Inc. (AEP), 2 Broad¬ 
way, New York, NY 10004, a registered 
holding company, has filed a declaration 
with this Commission pursuant to the 
Public Utility Holding Company Act of 
1935 (Act), designating sections 6(a) (2). 
7, and 12(e) of the Act and Rule 62 pro¬ 
mulgated thereunder as applicable to the 
proposed transactions. All interested 
persons are referred to the declaimtion, 
which is summarized below, for a com¬ 
plete statement of the proposed trans¬ 
actions. 

AEP proposes to submit to its stock¬ 
holders at an annual meeting to be held 
April 28, 1971, a proposal to amend its 
Certificate of Incorporation to increase 
from 65 million to 70 million the aggre¬ 
gate number of authorized shares of 
common stock, par value $6.50 per share. 
It is contemplated that the additional 
shares of authorized stock, the issuance 
and sale of which are to be the subject 
of future filings with this Commission, 
will be used (a) to retire AEFs notes to 
banks and commercial paper notes, here¬ 
tofore authorized, <b) for equity invest¬ 
ments in its operating subsidiary com¬ 
panies, and <c) to permit the acquisition 
of operating properties or securities of 
one or more public utility companies. 
The proposed amendment will require 
the affirmative vote of the holders of the 
majority of the 54 million outstanding 
shares of common stock. AEP intends to 
solicit proxies, which are to be mailed 
on or about March 18, 1971, the date of 
record for voting eligibility, from its 
common stockholders to obtain the 
requisite approval of the proposed 
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amendment. AEP proposes to make tele¬ 
phonic, telegraphic, or personal solicita¬ 
tion to some stockholders through its 
officers and regular employees. 

It is stated that the fees and expenses, 
including State taxes, of AEP to be paid 
in connection with the proposed amend¬ 
ment will not exceed $21,250, including 
legal fees of $5,000. It is further stated 
that no State commission and no Federal 
commission, other than this Commis¬ 
sion, has jurisdiction over the proposed 
transactions. AEP has filed its proxy 
solicitation material and requests that 
the effectiveness of its declaration with 
respect to the solicitation be accelerated 
as provided in Rule 62. 

Notice is further given that any in¬ 
terested person may, not later than April 
15, 1971, reques* in writing that a hear¬ 
ing be held on such matter, stating the 
nature of his interest, the reasons for 
such request, and the issues of fact or 
law raised by said declaration which he 
desires to controvert; or he may request 
that he be notified if the Commission 
should order a hearing thereon. Any such 
request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington. D.C. 20549. A copy of such 
request should be served personally or 
by mail (airmail if the person being 
served is located more than 500 miles 
from the point of mailing) upon the de¬ 
clarant at the above-stated address, and 
proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should 
be filed with the request. At any time 
after said date, the declaration as filed 
or as it may be amended, may be per¬ 
mitted to become effective as provided in 
Rule 23 of the general rules and regula¬ 
tions promulgated under the Act, or the 
Commission may grant exemption from 
such rules as provided in Rules 20(a) 
and 100 thereof or take such other action 
as it may deem appropriate. Persons who 
request a hearing or advice as to whether 
a healing is ordered, will receive notice 
of further developments in this matter, 
including the date of the hearing (if or¬ 
dered) and any postponements thereof. 

It appearing the declaration regarding 
the proposed solicitation of proxies 
should be permitted to become effective 
forthwith pursuant to Rule 62: 

It is ordered, That the declaration re¬ 
garding the proposed solicitation of prox¬ 
ies be, and hereby is, permitted to become 
effective forthwith pursuant to Rule 62 
and subject to the terms and conditions 
proscribed in Rule 24 under the Act. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to dele¬ 
gated authority. 

Tseal] Rosalie F. Schneider, 

Recording Secretary. 

[FR Doc.71-3867 Filed 3-19-71:8:46 am] 


[70-4997] 

OHIO EDISON CO. 

Notice of Proposed Issue of Bonds for 
Sinking Fund Purposes 

March 15, 1971. 

Notice is hereby given that Ohio Edison 
Co. (Ohio Edison), 47 North Main Street. 


Akron, OH 44308, a registered holding 
company and a public-utility company, 
has filed a declaration with this Commis¬ 
sion pursuant to the Public Utility Hold¬ 
ing Company Act of 1935 (Act), desig¬ 
nating sections 6(a) and 7 of the Act as 
applicable to the proposed transaction. 
All interested persons are referred to the 
declaration, which is summarized below, 
for a complete statement of the proposed 
transaction. 

Ohio Edison proposes, on or about May 
1 and November 1, 1971, to issue $6,159,- 
000 principal amount of its first mort¬ 
gage bonds 3 *4 percent series of 1955 due 
1985, under the provisions of its 12th 
Supplemental Indenture dated as of May 
1, 1955, and to surrender such bonds to 
the trustee in accordance with the sink¬ 
ing fund provisions. The bonds are to 
be identical with those authorized by the 
Commission on September 3,1970 (Hold¬ 
ing Company Act Release No. 16824), and 
are to be issued on the basis of unfunded 
property additions. Ohio Edison esti¬ 
mates that, after giving effect to the is¬ 
suance of the sinking fund bonds, un¬ 
funded net property additions will 
amount to approximately $193,700,000 as 
of December 31, 1970. 

It is stated that the issuance of the 
sinking fund bond* is subject to the ju¬ 
risdiction of the Public Utilities Commis¬ 
sion of Ohio and that no other State 
commission and no Federal commission, 
other than this Commission, has juris¬ 
diction over the proposed transaction. 
The fees and expenses to be paid in con¬ 
nection with the sinking fund bonds are 
estimated at $1,100, including counsel 
fee of $500. 

Notice is further given that any inter¬ 
ested person may, not later than April 7, 
1971, request in writing that a healing 
be held on such matter, stating the na¬ 
ture of his interest, the reasons for such 
request, and the issues of fact or law 
raised by said declaration which he de¬ 
sires to controvert; or he may request 
that he be notified if the Commission 
should order a hearing thereon. Any such 
request should be addressed: Secretary. 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request should be served personally or 
by mail (airmail if the person being 
served is located more than 500 miles 
from the point of mailing) upon the de¬ 
clarant at the above-stated address, and 
proof of service (by affidavit or, in case 
of an attorney at law, by certificate) 
should be filed with the request. At any 
time after said date, the declaration, as 
filed or as it may be amended, may be 
permitted to become effective as provided 
in Rule 23 of the general rules and reg¬ 
ulations promulgated under the Act, or 
the Commission may grant exemption 
from such rules as provided in Rules 20 
(a) and 100 thereof or take such other 
action as it may deem appropriate. Per¬ 
sons who request a hearing or advice as 
to whether a hearing is ordered will re¬ 
ceive notice of further developments in 
this matter including the date of the 
hearing (if ordered) and any postpone¬ 
ments thereof. 


For the Commission, by the Division 
of Corporate Regulation, pursuant to 
, delegated authority. 

[seal] Rosalie F. Schneider. 

Recording Secretary. 
[FR Doc.71-3868 Filed 3-19-71;8:46 am] 


SMALL BUSINESS 
ADMINISTRATION 

[License No. 10/10-5156] 


AMERICAN INDIAN INVESTMENT 
OPPORTUNITIES, INC. 


Notice of Application for License os 
Minority Enterprise Small Business 
Investment Company 


An application for a license to operate 
as a minority enterprise small business 
investment company (MESBIC) under 
the provisions of the Small Business In¬ 
vestment Act of 1958, as amended (15 
U.S.C. 661 et. seq.) (Act), has been filed 
by American Indian Investment Oppor¬ 
tunities, Inc. (Opportunities) , (appli¬ 
cant) with the Small Business Admin¬ 
istration (SBA) pursuant to § 107.102 of 
the SBA regulations governing small 
business investment companies (13 CFR 
Part 107; 33 F.R. 326). 

The officers and directors of the ap¬ 
plicant are as follows: 

Kenneth Anquoe, 10816 East 25th Place, 
Tulsa, OK 74129, Director, Fourth Vice 
President. 

J. Clayton Feaver, 900 East Boyd, Norman, 
OK 73069, Director. 

Iola Hayden, 1820 Jefferson Place, Wash¬ 
ington, DC 20036. Director, First Vice 
President. 

Juanita Learned, 2840 Grand Boulevard NW. 
Oklahoma City, OK 73107, Director. 
Secretary. 

Lucille McClung, Route No. 1. Cache, OK 
73527, Director, Treasurer. 

Margaret Poahway, Route No. 1. Cache, OK 
73527 Director. 

Elias Roberts, Post Office Box 16, Wright City. 

OK 74766, Director. Third Vice President. 
James Wahpepah, Route No. 1, Jones. OK 
73049, Director, Chairman of the Board. 
President. 

Robert Whitebird, Post Office Box 677, Qua- 
paw, OK 74363, Director, Second Vice 
President. 

Peter L. Graff. 300 Hal Muldrow Drive. 
Apartment 119. Norman, OK 73069. Stan 
Director. . _ 

Oklahomans for Indian Opportunity. Inc- 
555 Constitution Avenue. Norman. OK 
73069, 51 percent shareholder. 

Americans for Indian Opportunity. Inc., lwu 
Jefferson Place, Washington. DC 2CKM 
49 percent shareholder. 


Both of these corporations are non- 
>roflt with no beneficial owners. 

The applicant, an Oklahoma corpora- 
ion with its principal place of busl *f e f 
seated at 555 Constitution Avenue, Nor- 
nan, OK 73069, will begin operations 
/ith $150,100 of paid-in capital and sui- 
>lus, consisting of 150,100 shares of com- 
aon stock, issued at $1 per share to tne 
wo stockholders. The Ford Foundation 
Las issued a commitment for a $ 150,00 
rant to be used for most of the initi * 
apital. The applicant intends to increase 
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its capital to $250,000 through the pur¬ 
chase of additional stock by the two 
shareholders noted above and the pur¬ 
chase of $50,000 in preferred stock by 
the Ghetto Loan and Investment Com¬ 
mittee of the Executive Council of the 
Domestic and Foreign Mission Society 
of the Protestant Episcopal Church in 
the United States of America. The pre¬ 
ferred stock will be non voting and will 
carry a cumulative dividend rate of 5 
percent. 

Applicant will not concentrate its in¬ 
vestments in any particular industry but 
will invest in diversified enterprises. Ac¬ 
cording to the company’s stated invest¬ 
ment policy, it is to be licensed solely 
for the purpose of providing assistance 
which will contribute to a well-balanced 
national economy by facilitating the ac¬ 
quisition or maintenance of ownership 
of small business concerns by individuals 
whose participation in the free enter¬ 
prise system is hampered because of so¬ 
cial or economic disadvantages. 

Matters involved in SBA’s considera¬ 
tion of the applicant include the general 
business reputation and character of the 
proposed owners and management, and 
the probability of successful operation of 
the applicant under such management, 
including adequate profitability and 
financial soundness, in accordance with 
the Act and SB A Regulations. 

Any interested person may, not later 
than 10 days from the date of publica¬ 
tion of this notice, submit to SBA, in 
writing, relevant comments on the pro¬ 
posed MESBIC. Any such communication 
should be addressed to the Associate Ad¬ 
ministrator for Investment, Small Busi¬ 
ness Administration, 1441 L Street NW., 
Washington, DC 20416. 

A copy of this notice shall be pub¬ 
lished in a newspaper of general circula¬ 
tion in Norman, Okla. 

James Thomas Phelan, 

Acting Associate Administrator 

% for Investment . 

March 12 , 1971. 

!FR Doc. 71-3862 Plied 3-19-71:8:46 am) 


first realty capital funds corp. 

Notice of Surrender of License To 
Operate as Small Business Invest¬ 
ment Corporation 


Notice Is hereby given that First Realtj 
capital Funds Corporation, New York 
2 ,." incorporated under the laws of the 
state of New York on April 11 , i960, has 
un endered its license (Number 02/02- 
min" f \ iss “ ed by the Small Business Ad- 
ministration on February 14 , 1961. 

*i he auth °rlty vested by the 
email Business Investment Act of 1958 
t,H^ ended ' and Pursuant to the regu- 
lations promulgated thereunder, the sur- 

it»i 1Icense of pil ‘ st Realty Cap- 

‘ funds Corp. is hereby accepted and 


it is no longer licensed to operate as a 
small business investment company. 

James Thomas Phelan, 

Acting Associate Administrator 
for Investment . 

March 12, 1971. 

[FR Doc.71-3863 Filed 3-19-71:8:46 am) 


GREAT EASTERN CAPITAL CORP. 

Notice of License Surrender 

Notice is hereby given that Great East¬ 
ern Captial Corp. (Great Eastern), 43 
East Main Street, Norristown, PA 19401. 
has surrendered its license to operate as 
a small business investment company 
pursuant to § 107.105 of the regulations 
governing small business investment 
companies (33 F.R. 326, 13 CFR Part 
107). 

Great Eastern was licensed as a small 
business investment company on May 2, 
1961, to operate solely under the Small 
Business Investment Act of 1958 (the 
Act), as amended (15 U.S.C., 661 et seq.), 
and the regulations promulgated there¬ 
under. 

Under the authority vested by the Act, 
and pursuant to the cited regulation, the 
surrender of the license was accepted 
and all rights, privileges, and franchises 
derived therefrom were canceled and 
terminated as of February 8,1971. 

James Thomas Phelan, 

Acting Associate Administrator 
for Investment . 

March 10, 1971. 

[PR Doc.71-3864 Filed 3-19-71;8:46 amj 


URBAN FUND, INC. 

Notice of Issuance of License To 
Operate as Minority Enterprise 
Small Business Investment Com¬ 
pany 

On February 26, 1971, a notice was 
published in the Federal Register (36 
F.R. 3558) stating that an application 
had been filed with the Small Business 
Administration pursuant to § 107.102 of 
the Regulations Governing Small Busi¬ 
ness Investment Companies (33 F.R. 326, 
13 CFR Part 107) for a license to operate 
as a minority enterprise small business 
investment company by the Urban 
Fund, Inc., 1525 East 53d Street. Chicago, 
IL 60635. 

Interested parties were invited to sub¬ 
mit their written comments to SBA. No 
comments were received. 

Notice is hereby given that pursuant to 
the provisions of the Small Business In¬ 
vestment Act of 1958, as amended (15 
U.S.C. 661 et seq.), after having con¬ 
sidered the application and all other 
pertinent information and facts with 
regard thereto, SBA has issued License 
No. 07/07-5080 to The Urban Fund, Inc., 


to operate as a minority enterprise small 
business investment company. 

James Thomas Phelan, 

Acting Associate Administrator 
for Investment . 


March 12 , 1971. 

[FR Doc.71-3865 Filed 3-10-71 ;8:46 am[ 


VENTURE INVESTMENT CO. 

Notice of Issuance of License To 
Operate as Minority Enterprise 
Small Business Investment Com¬ 
pany 

On January 26. 1971, a notice was 
published in the Federal Register (36 
F.R. 1234) stating that an application 
had been filed with the Small Business 
Administration pursuant to § 107.102 of 
the Regulations Governing Small Busi¬ 
ness Investment Companies (33 F.R. 
326, 13 CFR Part 107) for a license to 
operate as a minority enterprise small 
business investment company by Ven¬ 
ture Investment Co., 201 Bearinger 
Building, Saginaw, MI 48607. 

Interested parties were invited to sub¬ 
mit their written comments to SBA. No 
comments were received. 

Notice is hereby given that pursuant 
to the provisions of the Small Business 
Investment Act of 1958. as amended (15 
U.S.C. 661 et seq.), after having con¬ 
sidered the application and all other 
pertinent information and facts with re¬ 
gard thereto, SBA has issued License 
No. 07/15-5026 to Venture Investment 
Co., to operate as a minority enterprise 
small business investment company. 

A. H. Singer, 
Associate Administrator 
for Investment. 

March 10,1971. 

[FR Doc.71-3866 Filed 3-19-71 ;8:46 ami 


TARIFF COMMISSION 

[TEA-I-20J 

MARBLE AND TRAVERTINE 
PRODUCTS 

Notice of Investigation and Hearing 

Investigation instituted. Following re¬ 
ceipt of a petition filed by the National 
Association of Marble Producers on 
February 25, 1971, as amended on 
March 11, 1971, the U.S. Tarriff Com¬ 
mission, on March 16, 1971, instituted an 
investigation under section 301(b) G) of 
the Trade Expansion Act of 1962 to de¬ 
termine whether “marble, travertine, and 
articles of marble or travertine, all the 
foregoing provided for in items 514.65, 
514.81*, and 515.24 of the Tariff Sched¬ 
ules of the United States,” are, as a re¬ 
sult in major part of concessions granted 
thereon under trade agreements, being 
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imported into the United States in such 
increased quantities as to cause, or 
threaten to cause, serious injury to the 
domestic industry or industries produc¬ 
ing like or directly competitive products. 

Public hearing ordered. A public hear¬ 
ing in connection with this investigation 
will be held beginning at 10 a.m., e.d.s.t. f 
on June 15, 1971, in the Hearing Room, 
Tariff Commission Building, Eighth and 
E Streets NW., Washington, DC. Ap¬ 
pearances at the hearing should be en¬ 
tered in accordance with § 201.13 of the 
Tariff Commission's rules of practice 
and procedure. 

Requests to appear must contain a 
careful estimate of the aggregate time 
desired for presentation of oral testi¬ 
mony by all witnesses for whose appear¬ 
ances the request is filed. 

Inspection of petition. The petition 
filed in this case is available for inspec¬ 
tion by persons concerned at the office 
of the Secretary, U.S. Tariff Commis¬ 
sion, Eighth and E Streets NW., Wash¬ 
ington, DC, and at the New York office 
of the Tariff Commission located in Room 
437 of the Customhouse. 

Issued: March 17, 1971. 

By order of the Commission. 

[seal] Kenneth R. Mason, 

Secretary. 

[FR Doc.71-3880 Filed 3-19-71 ;8:47 am] 


DEPARTMENT OF LABOR 

Office of the Secretary 
NEW JERSEY 

Notice of Availability of Extended 
Unemployment Compensation 

The Federal-State Extended Unem¬ 
ployment Compensation Act of 1970, title 
II of Public Law 91-373, establishes a 
program of extended unemployment 
compensation payable when unemploy¬ 
ment is high (according to indicators set 
forth in the law) to unemployed workers 
who have received all of the regular 
compensation to which they are entitled. 
Pursuant to section 203(b) (2) of the Act, 
notice is hereby given that Charles 
Serraino, Commissioner, New Jersey De¬ 
partment of Labor and Industry, has 
determined that there was a State “on" 
indicator in New Jersey for the week 
beginning November 28, 1970, and that 
an extended benefit period began in the 
State with the week beginning January 3. 
1971. 

Signed at Washington, D.C., this 16th 
day of March 1971. 

J. D. Hodgson, 
Secretary of Labor. 

[FR Doc.71-3883 Filed 3-19-71;8:47 am] 


INTERSTATE COMMERCE 
COMMISSION 

FOURTH SECTION APPLICATIONS FOR 
RELIEF 

March 17, 1971, 

Protests to the granting of an appli¬ 
cation must be prepared in accordance 
with Rule 1100.40 of the general rules 
of practice (49 CFR 1100.40) and filed 
within 15 days from the date of pub¬ 
lication of this notice in the Federal 
Register. 

Long-and-Short Haul 

FSA No. 42151 —Rubber compounds 
from Evansville , Ind. Filed by South¬ 
western Freight Bureau, agent (No. 
B-221). for interested rail carriers. Rates 
on rubber compounds, n.o.i.bm., loose or 
in packages, in carloads, as described in 
the application, from Evansville, Ind., to 
Fort Smith, Ark. 

Grounds for relief—Market compe¬ 
tition. 

Tariff—Supplement 203 to Southwest¬ 
ern Freight Bureau, agent, tariff ICC 
4663. 

FSA No. 42152 —Returned shipments 
of printing paper unnding cores between 
and to official territory. Filed by Traffic 
Executive Association-Eastern Railroads, 
agent (E.R. No. 2998), for interested rail 
carriers. Rates on returned cores, print¬ 
ing paper winding, in carloads, as de¬ 
scribed in the application, between 
points in official territory (excluding 
Northern Illinois and Southern Wiscon¬ 
sin), on the one hand, also from points 
in southern territory to official territory, 
on the other. 

Grounds for relief—Return movements 
of commodities. 

Tariff—Supplement 159 to Traffic Ex¬ 
ecutive Association-Eastern Railroads, 
agent, tariff ICC C-366. 

FSA No. 42153 —Class and commodity 
rates between points in Texas. Filed by 
Texas-Louisiana Freight Bureau, agent 
(No. 647), for interested rail carriers. 
Rates on gelatin, starch and corn syrup, 
in carloads and tank carloads, as de¬ 
scribed in the application, from, to, and 
between points in Texas, over interstate 
routes through adjoining States. 

Grounds for relief—Intrastate rates 
and maintenance of rates from and to 
points in other States not subject to the 
same competition. 

Tariff—Supplement 118 to Texas- 
Louisiana Freight Bureau, agent, tariff 
ICC 998. 

Aggregate-of-Intermediates 

FSA No. 42154 —Class and commodity 
rates between points in Texas. Filed by 
Texas-Louisiana Freight Bureau, agent 
(No. 648 >, for interested rail carriers. 


Rates on gelatin, molasses, blackstrap, 
petroleum pitch, starch, and corn syrup 
in carloads and tank carloads, as de¬ 
scribed in the application, from, to, and 
between points in Texas, over interstate 
routes through adjoining States. 

Grounds for relief—Maintenance of 
depressed rates published to meet intra¬ 
state competition without use of such 
rates as factors in constructing combi¬ 
nation rates. 

Tariff—Supplement 118 to Texas- 
Louisiana Freight Bureau, agent, tariff 
ICC 998. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary. 

[FR Doc.71-3892 Filed 3-19-71;8:48 am] 


[Notice 264J 

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS 

March 16, 1971. 

The following are notices of filing of 
applications for temporary authority 
under section 210a(a) of the Interstate 
Commerce Act provided for under the 
new rules of Ex Parte No. MC-67 <49 
CFR Part 1131), published in the Fed¬ 
eral Register, issue of April 27, 1965, 
effective July 1, 1965. These rules pro¬ 
vide that protests to the granting of an 
application must be filed with the field 
official named in the Federal Register 
publication, within 15 calendar days 
after the date of notice of the filing of 
the application is published in the Fed¬ 
eral Register. One copy of such protests 
must be served on the applicant, or its 
authorized representative, if any, and 
the protests must certify tliat such serv¬ 
ice has been made. The protests must be 
specific as to the service wliich such 
Protestant can and will offer, and must 
consist of a signed original afid six copies. 

A copy of the application is on file, 
and can be examined at the Office of the 
Secretary, Interstate Commerce Com¬ 
mission, Washington, D.C., and also in 
field office to wliich protests are to be 
transmitted. 

Motor Carriers of Property 

No. MC 2860 (Sub-No. 95 TA). filed 
March 10, 1971. Applicant: NATIONAL 
FREIGHT, INC., 57 West Park Avenue, 
Vineland. NJ 08360. Applicant's repre¬ 
sentative: Addison Hand (same address 
as above). Authority sought to operate 
as a common carrier , by motor vehicle, 
over irregular routes, transporting: 
Empty glass containers , from Waxaha- 
chie, Tex., to New Orleans. La., for 150 
days*. Supporting shipper: Kerr Glass 
Manufacturing Corp., Post Office Box 
4000, Lancaster, PA 17604. Send protests 
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to* Raymond T. Jones, District Super¬ 
visor, Interstate Commerce Commission, 
Bureau of Operations, 428 East State 
Street, Room 204, Trenton, NJ 08608. 

No. MC 11592 (Sub-No. 12 TA), filed 
March 10, 1971. Applicant: BEST RE¬ 
FRIGERATED EXPRESS, INC., 1402 
Pacific Street, Omaha, NE 68108. Appli¬ 
cant's representative: Donald L. Stern, 
530 Uni vac Building, Omaha, NE 68106. 
Authority sought to operate as a com¬ 
mon carrier , by motor vehicle, over ir¬ 
regular routes, transporting: Meats, 
meat products , meat byproducts and 
articles distributed by meat packing¬ 
houses, as described in Motor Carrier 
Certificates , 61 M.C.C. 209 and 766 (ex¬ 
cept hides and commodities in bulk, in 
tank vehicles), from the plantsite and 
storage facilities of Beefland Interna¬ 
tional, Inc., at or near Council Bluffs, 
Iowa, to points in Illinois, Indiana. Mich¬ 
igan, Ohio, and Wisconsin, for 150 days. 
Supporting shipper: Beefland Interna¬ 
tional, Inc., Council Bluffs, Iowa (Robert 
Young). Send protests to: Carroll Rus¬ 
sell, District Supervisor, Bureau of Op¬ 
erations, Interstate Commerce Commis¬ 
sion, 705 Federal Office Building, Omaha, 
NE 68102. 


No. MC 25798 (Sub-No. 220 TA), filed 
March 10, 1971. Applicant: CLAY HY- 
DER TRUCKING LINES, INC., 502 East 
Bridgers Avenue, Post Office Box 1186, 
Auburndale, FL 33823. Applicant’s rep¬ 
resentative: Tony G. Russell (same ad¬ 
dress as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Meats , meat products, meat by¬ 
products and articles distributed by meat 
packinghouses as described in sections 
A, C, and D of appendix I to the report 
in Descriptions in Motor Carriers Cer¬ 
tificates , 61 M.C.C. 209 and 766, from 
Joslin. Ill., to points in Alabama, Florida, 
Georgia, North Carolina, and South 
Carolina, for 180 days. Supporting ship¬ 
per: Illini Beef Packers, Inc., Attention: 
Herman C. Jacobsen, Transportation 
Consultant, 221 North La Salle Street, 
Chicago, IL 60601. Send protests to: Dis¬ 
trict Supervisor Joseph B. Teichert. In¬ 
terstate Commerce Commission, Bureau 
of Operations, 5720 Southwest 17th 
Street, Room 105, Miami, FL 33155. 


No. MC 25798 (Sub-No. 221 TA), filed 
March 10. 1971. Applicant: CLAY HY- 
DER TRUCKING LINES, INC., 502 East 
Bridgers Avenue, Post Office Box 1186, 
Auburndale. FL 33823. Applicant’s rep¬ 
resentative: Tony G. Russell (same ad¬ 
dress as above). Authority sought to 
operate as a common carrier, by motor 
.7?’ over irr egular routes, transport- 
Pi epared flour mixes, frostings, and / 
Z* in ° mixes from Chelsea, Mich., to 
Points m Alabama, Florida, Georgia. 
Louisiana. North Carolina, South Caro¬ 
ls. and Texas, for 180 days. Supporting 
Ripper: Chelsea Milling Co., Chelsea, 
Midi. Send protests to: District Super¬ 
ior Joseph B. Teichert, Interstate 
commerce Commission, Bureau of Op- 


erations, 5720 Southwest 17th Street, 
Room 105, Miami, FL 33155. 

No. MC 55885 (Sub-No. 10 TA), filed 
March 10, 1971. Applicant: JACKSON 
TRUCKING. INC., 1210 106th Avenue, 
Plainwell, MI 49080. Applicant’s repre¬ 
sentative: Karl L. Gotting, 1200 Bank of 
Lansing Building, Lansing, MI 48933. 
Authority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Bakei-y goods, not 
frozen, in refrigerated equipment, from 
Grand Rapids, Mich., to Valdosta, 
Augusta, Columbus, and Atlanta, Ga., 
for 180 days. Note: No tacking nor inter 
lining intended. Supporting shipper: 
Euram Foods, Inc., 7780 South Division 
Avenue. Grand Rapids, MI 49508. Send 
protests to: C. R. Flemming, District 
Supervisor. Bureau of Operations, Inter¬ 
state Commerce Commission. Federal 
Building. Room 225, Lansing, MI 48933. 

No. MC 61955 (Sub-No. 12 TA), filed 
March 10, 1971. Applicant: CENTROP- 
OLIS TRANSFER CO., INC., 6700 Wil¬ 
son Avenue, Kansas City, MO 64125. 
Applicant’s representative: Frank W. 
Taylor, 1221 Baltimore Avenue. Suite 812, 
Kansas City, MO 64105. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Lime and limestone products, from 
Springfield, Mo., to points in Kansas, 
rejected, returned, or refused shipments 
on return, for 150 days. Supporting ship¬ 
per: Ash Grove Cement Co., Kansas City, 
Mo. Send protests to: Vernon V. Coble, 
District Supervisor, Interstate Commerce 
Commission, Bureau of Operations, 1100 
Federal Office Building, 911 Walnut 
Street, Kansas City, MO 64106. 

No. MC 65224 (Sub-No. 6 TA). filed 
March 10, 1971. Applicant: HENNIS 
FREIGHT LINES OF CANADA LIM¬ 
ITED, doing business as. FLORIDA RE¬ 
FRIGERATED SERVICE, U.S. Highway 
301 North, Post Office Box 1297, Dade 
City, FL 33525. Authority sought to oper¬ 
ate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transporting: 
Frozen fruits, berries and vegetables, 
from points in Cameron and Hidalgo 
Counties, Tex., to points in Louisiana, 
Mississippi, Georgia. North Carolina, 
South Carolina, Florida, Virginia, West 
Virginia, Arkansas. Kentucky, Tennes¬ 
see, Ohio, and Alabama and from Laredo, 
Tex., to Louisiana, Mississippi. Georgia, 
Florida, Virginia, Arkansas, Kentucky, 
Tennessee, Ohio, and Pennsylvania, for 
180 days. Supporting shipper: San An¬ 
tonio Foreign Trading Co.. 8622 Crown- 
hill Boulevard, San Antonio, TX 78209. 
Send protests to: District Supervisor 
G. H. Fauss, Jr., Bureau of Operations, 
Interstate Commerce Commission, Box 
35008, 400 West Bay Street, Jacksonville, 
FL 32202. 

No. MC 94842 (Sub-No. 4 TA), filed 
March 10. 1971. Applicant: ROBERT 
CROCKET, INC., 102 Crescent Avenue, 
Chelsea, MA 02150. Applicant's repre¬ 
sentative: Frank J. Weiner, 6 Beacon 
Street, Boston, MA 02108. Authority 


sought to operate as a common carrier , by 
motor vehicle, over irregular routes, 
transporting: Weldments , from Fitch¬ 
burg, Mass., to points in the United 
States (excluding Hawaii), for 150 days. 
Supporting shipper: Steel-Fab. Inc., 430 
Crawford Street, Fitchburg, MA 01420. 
Send protests to: Max Gorenstein, Dis¬ 
trict Supervisor, Interstate Commerce 
Commission. Bureau of Operations, 2211- 
B John F. Kennedy Federal Building, 
Government Center, Boston, MA 02203. 

No. MC 103191 (Sub-No. 33 TA), filed 
March 10, 1971. Applicant: THE GEO. 
A. RHEMAN CO., INC., Post Office Box 
2095, Station A, Charleston, SC 29403. 
Applicant's representative: Harris G. An¬ 
drews, Post Office Box 4255, Greenville, 
SC 29608. Authority sought to operate 
as a common carrier , by motor vehicle, 
over irregular routes, transporting: 
Blastings and, in bulk, in self-unload¬ 
ing pneumatic tank trailers, from Ed¬ 
munds, S.C., to Copperhill, Tenn., for 180 
days. Supporting shipper: The Ralph M. 
Parsons Co., Post Office Box 926, Cop¬ 
perhill, TN 37317. Send protests to: E. 
E. Strotheid, District Supervisor, Inter¬ 
state Commerce Commission, Bureau of 
Operations, 300 Columbia Building, 1200 
Main Street, Columbia, SC 29201. 

No. MC 107295 (Sub-No. 491 TA), filed 
March 10, 1971. Applicant: PRE-FAB 
TRANSIT CO. (Illinois corporation), 100 
South Main Street. Post Office Box 146, 
Farmer City, IL 61842. Applicant’s rep¬ 
resentative: Bruce J. Kinnee (same ad¬ 
dress as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Pulpboard, from Livingston, Ala., to 
points in Iowa and Pennsylvania, for 180 
days. Supporting shipper: Custom Sheet¬ 
ing Corp., Post Office Box EG, Livingston, 
AL. Send protests to: Harold Joiliff, 
District Supervisor, Interstate Commerce 
Commission, Bureau of Operations, 
Room 476, 325 West Adams Street, 
Springfield. IL 62704. 

No. MC 111729 (Sub-No. 312 TA), filed 
March 10, 1971. Applicant: AMERICAN 
COURIER CORPORATION. 2 Nevada 
Drive, Lake Success, NY 11040. Appli¬ 
cant’s representative: John M. Delany 
(same address as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: (1) Business papers, rec¬ 
ords , and audit accounting media of all 
kinds; (a) between Fries, Va., on the 
one hand, and, on the other, Mayodan 
and Winston-Salem, N.C.: (b> between 
Roanoke, Va., on the one hand, and, on 
the other, Asheville, Raleigh, and Win¬ 
ston-Salem, N.C.; and (c) between Inde¬ 
pendence, Va., on the one hand, and, on 
the other, Gastonia, High Point, and 
Marion, N.C.: (2) official Government 
papers, records, and audit and account¬ 
ing media of all kinds, between the Dis¬ 
trict of Columbia (Washington, D.C.), 
on the one hand, and, on the other, 
Boyers, Pa.; (3) proofs, cuts, copy, man¬ 
uscripts, advertising poster material. 
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and matter pertaining thereto ; (a) be¬ 
tween Elkhart, Ind., on the one hand, 
and, on the other, Chicago, HI.; Cincin¬ 
nati. Ohio; Benton Harbor, Detroit, 
Dowagiac, Kalamazoo, and St. Joseph, 
Mich.; and Louisville. Ky.; and (b) be¬ 
tween South Bend, Ind., on the one 
hand, and, on the other, points in Kala¬ 
mazoo, Kent, Ottawa, and St. Joseph 
Counties, Mich., and Chicago, HI.; (4) 
thread, cloth, and cloth samples, re¬ 
stricted against the transportation of 
packages or articles weighing in the ag¬ 
gregate more than 75 pounds from one 
consignor to one consignee, on any one 
day, between Independence, Va., on the 
one hand, and, on the other, Gastonia, 
High Point, and Marion, N.C.: (5) cut 
flowers and decorative greens, having an 
immediately prior or subsequent move¬ 
ment by air or motor vehicle; (a) be¬ 
tween points in North Dakota; (b) 
between points in South Dakota; and 
(c) between points in West Virginia; 

(6) hospital and surgical supplies, re¬ 
stricted against the transportation of 
packages or articles weighing in the 
aggregate more than 75 pounds from 
one consignor to one consignee, on 
any one day, between Bluefield, W. Va., 
on the one hand, and, on the other, 
points in Kentucky, North Carolina, 
Ohio, Tennessee, and Virginia; and 

(7) business and social stationery, be¬ 
tween Charlotte, N.C., and Roanoke, 
Va., for 180 days. Supporting shippers: 
U.S. Civil Service Commission, Washing¬ 
ton, D.C. 20415; Washington Mills Co., 
Fries, Va. 24330; J. W. Burress, Inc., 
Post Office Box 719, 1701 Shenandoah 
Avenue NW., Roanoke, VA 24004; Boger, 
Martin. Fairchild & Co., Inc., Rural 
Route 6, Box 94, West Elkhart, IN 46514; 
Mossberg & Co., Inc., 301 East Sample 
Street, South Bend, IN 46623; Anvil 
Brand, Inc., High Point, N.C.; Norman 
Cox & Co., Fort Myers, FL 33902; Sky- 
land Hospital Supply, Division of Blue- 
field Supply Co., 240 Bluefield Avenue 
(Post Office Box 1460), Bluefield, WV 
24701; Stone Printing, 116-132 North 
Jefferson Street (Post Office Box 1600), 
Roanoke, VA 24007; and Gulf Coast 
Farms, Inc., Fort Myers, Fla. 33902. Send 
protests to: Anthony Chiusano, Dis¬ 
trict Supervisor, Bureau of Operations, 
Interstate Commerce Commission, 26 
Federal Plaza, New York, NY 10007. 

No. MC 112801 (Sub-No. 118 TA), filed 
March 10,1971. Applicant: TRANSPORT 
SERVICE CO., Post Office Box 50272, 
5100 West 41st Street, Chicago, IL 60650. 
Applicant’s representative: Robert H. 
Levy, 29 South La Salle Street, Chicago, 
IL. Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Linseed oil, 
in bulk, in tank vehicles, from the plant- 
site of Archer Daniels Midland Co. at 
Mankato, Minn., to Chicago, Ill., Toledo 
and Cleveland, Ohio, Mount Clemens, 
Mich., Memphis, Tenn., Wichita, Kans., 
Greensboro, N.C., Garland and Diboll, 
Tex., and Jackson, Miss., for 180 days. 
Supporting shipper: Archer Daniels Mid¬ 
land Co., Decatur, HI. 62525. Send pro¬ 
tests to: Robert G. Anderson, District 


Supervisor, Interstate Commerce Com¬ 
mission, Bureau of Operations, Everett 
McKinley Dirksen Building, 219 South 
Dearborn Street, Room 1086, Chicago, IL 
60604. 

No. MC 114647 (Sub-No. 24 TA), filed 
March 10, 1971. Applicant: ROBERT E. 
PLETCHER, doing business as 
PLETCHER TRANSFER & STORAGE, 
Highway 69 South, Post Office Box 206, 
Forest City, IA 50436. Applicant’s repre¬ 
sentative: Robert E. Pletcher (same ad¬ 
dress as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Travel trailers and pickup camper 
coaches, in truck-away service, from 
Forest City, Iowa, to points in Arizona, 
Nevada, Oregon, California, West Vir¬ 
ginia, Kentucky, Virginia, Tennessee, 
Georgia, Florida, North Carolina, South 
Carolina, Alabama, Mississippi, and 
Louisiana, with return of damaged defec¬ 
tive, rejected, or returned shipments, for 
180 days. Supporting shipper: Kayot, 
Inc., Forester Division, 1326 South Fourth 
Street, Forest City, IA 50436. Send pro¬ 
tests to: Ellis L. Annett, District Super¬ 
visor, Interstate Commerce Commission. 
Bureau of Operations. 677 Federal Build¬ 
ing. Des Moines, IA 50309. 

No. MC 117072 (Sub-No. 2 TA), filed 
March 10, 1971. Applicant: ARMORED 
TRANSPORT, INC., 1130 South Flower 
Street, Los Angeles, CA 90015. Applicant’s 
representative: Robert G. Irvin (same 
address as above). Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Business records, audit media, tabu¬ 
lation cards, data processing materials, 
checks, drafts, securities and transit 
items, between Reno, Nev., on the one 
hand, and, on the other, points on those 
portions of Nevada Highway 28, U.S. 
Highway 50, and California Highways 89 
and 28, in Nevada and California which 
embrace Lake Tahoe, for 180 days. Sup¬ 
porting shippers: Central California Fed¬ 
eral Savings & Loan Association, 295 
North Lake Tahoe Boulevard, Tahoe 
City, CA; Crocker-Citizens National 
Bank, 961 Emerald Bay Road, South Lake 
Tahoe, CA; First National Bank of 
Nevada. 1 East First Street, Box 461, 
Reno. NV 89504; Sears, Roebuck & Co., 
U.S. Highway 50, South Lake Tahoe, CA; 
and The Sierra Pacific Power Co., 3320 
Sandy Way, South Lake Tahoe, CA. Send 
protests to: John E. Nance, District 
Supervisor, Interstate Commerce Com¬ 
mission, Bureau of Operations, Room 
7708, Federal Building, 300 North Los 
Angeles Street, Los Angeles, CA 90012. 

No. MC 119180 (Sub-No. 9 TA). filed 
March 10, 1971. Applicant: TREGO 
BROB. INC., U.S. Route 40, Post Office 
Drawer L, North East, MD 21901. Appli¬ 
cant’s representative: L. Agnew Myers, 
Jr., Suite 1122, Warner Building, E at 
13th Street NW., Washington, DC 20004. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Nitrogen fertilizer 
solutions, in bulk, in tank vehicles, from 
the storage facility, warehouse, or depots 
of Swift Agricultural Chemicals Corp. at 


Lewes, Del., to points in Delaware, Mary¬ 
land, Virginia, New Jersey. Pennsyl¬ 
vania, and New York, for 180 days. Sup¬ 
porting shipper: Swift Agricultural 
Chemicals Corp., Post Office Box 340. 
Glen Burnie, MD 21061. Send protests 
to: Paul J. Lowry, District Supervisor, 
Bureau of Operations, Interstate Com¬ 
merce Commission, 227 Old Post Office 
Building, Post Office Box 258, 129 East 
Main Street, Salisbury, MD 21801. 

No. MC 119443 (Sub-No. 28 TA), filed 
March 10, 1971. Applicant: P. E. 

KRAMME, INC., Main Street, Monroe¬ 
ville, N.J. 08343. Authority sought to op¬ 
erate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Chocolate products, confectioner's 
products, and cocoa butter, in bulk, in 
tank vehicles, from Fulton, N.Y., to St. 
Louis, Mo., for 180 days. Supporting 
shipper: The Nestle Co., Inc., 100 Bloom- 
ingdale Road, White Plains, NY 10605. 
Send protests to: Raymond T. Jones, 
District Supervisor, Interstate Commerce 
Commission, Bureau of Operations. 428 
East State Street, Trenton, NJ 08608. 

No. MC 119577 (Sub-No. 18 TA). filed 
March 10, 1971. Applicant: OTTAWA 
CARTAGE, INC., Post Office Box 458. 
Ottawa, IL 61350. Applicant’s represent¬ 
ative: Albert A. Andrin, 29 South La 
Salle Street, Chicago, IL 60603. Author¬ 
ity sought to operate as a common car - 
rier, by motor vehicle, over irregular 
routes, transporting: Silica sand, in bulk, 
from Ottawa, HI., to the plantsite of 
Arkansas Precast Corp. at Jacksonville, 
Ark., for 180 days. Supporting shipper: 
Arkansas Precast Corp., Post Office Box 
216, North Little Rock, AR 72115. Send 
protests to: William J. Gray, Jr., District 
Supervisor, Interstate Commerce Com¬ 
mission, Bureau of Operations, Everett 
McKinley Dirksen Building. 219 South 
Dearborn Street, Room 1086, Chicago, IL 
60604. 

No. MC 119741 (Sub-No. 37 TA). filed 
March 10, 1971. Applicant: GREEN 
FIELD TRANSPORT COMPANY, INC., 
Post Office Box 1235, R.F.D. 2. Fort 
Dodge, IA 50501. Applicant’s representa¬ 
tive: Donald L. Stern, 530 Univac Build¬ 
ing, 7100 West Center Road, Omaha. NE 
68106. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Meats, 
meat products, meat byproducts, and 
articles distributed by meat packing - 
houses, as defined in sections A. C. and D 
of appendix 1 to the report in Descrip¬ 
tions in Motor Carrier Certificates, 61 
M.C.C. 209 and 766 (except commodities 
in bulk, in tank vehicles, and except 
hides) from points in the Omaha. Nebr., 
Council Bluffs, Iowa, commercial zones 
to points in Connecticut, Hlinois, Indi- 
ana. Maryand, Massachusetts. Michi¬ 
gan, New York, New Jersey. Ohio. Penn¬ 
sylvania, Rhode Island, and the District 
of Columbia, for 150 days. Supporting 
shipper: Beefland International. Inc.. 
2700 23d Avenue, Council Bluffs, ia 
55501. Send protests to: Ellise L. Annett, 
District Supervisor, Interstate Commerce 
Commission, Bureau of Operations . " 

Federal Building, Des Moines, LA 50 ^. 
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No. MC 119777 (Sub-No. 205 TA) f filed 
March 10, 1971. Applicant: LIGON SPE¬ 
CIALIZED HAULER, INC., Post Office 
Drawer L, Madisonville, KY 42431. Ap¬ 
plicant's representative: Fred F. Brad¬ 
ley. Suite 202-204, Court Square Office 
Building. Frankfort. KY 40601. Author¬ 
ity sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes. Transporting: Iron and steel 
strand, wire, cable, and spirals , from 
Florida Wire and Cable Co., Jackson¬ 
ville. Fla., to Noranda Aluminum Co., 
New Madrid. Mo., and Reynolds Alumi¬ 
num Co., Malvern, Ark. Supporting 
shipper: William R. Boyle, Traffic 
Manager, Florida Wire and Cable Co., 
825 North Lane Avenue, Post Office Box 
6835, Jacksonville, FL 32205. Send pro¬ 
tests to: Wayne L. Merilatt, District 
Supervisor, Bureau of Operations. Inter¬ 
state Commerce Commission, 426 Post 
Office Building, Louisville, KY 40202. 

No. MC 121533 (Sub-No. 5 TA), filed 
March 10. 1971. Applicant: WESTERN 
HAULING. INC., Post Office Box 3001, 
Seattle, WA 98114. Applicant's represen¬ 
tative: Gerald W. Marsland (same ad¬ 
dress as above) . Authority sought to op¬ 
erate as a common carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: Iron and steeel articles , and pipe, 
including plastic , between points in 
Washington and Oregon, for 180 days. 
Supporting shippers: There are approxi¬ 
mately 16 statements of support attached 
to the application, which may be exam¬ 
ined here at the Interstate Commerce 
Commission in Washington, D.C., or 
copies thereof which may be examined 
at the field office named below. Send 
protests to E. J. Casey, District Super¬ 
visor, Interstate Commerce Commission, 
Bureau of Operations. 6130 Arcade Build¬ 
ing, Seattle, WA 98101. 


No. MC 123383 (Sub-No. 53 TA). filed 
March 10, 1971. Applicant: BOYLE 
BROTHERS, INC., 941 South Second 
Street, Camden, NJ 08102. Applicant’s 
representative: Thomas E. Kiley (same 
address as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Building , construction materials, 
supplies, and equipment, and such com¬ 
modities as are dealt in by wholesale 
and retail hardware stores: and acces¬ 
sories used in the manufacture and fur¬ 
nishing of mobile homes, from points in 
Camden County, N.J., to points in Con¬ 
necticut, Delaware, Illinois, Indiana, 
Kentucky, Maine, Maryland, Massachu¬ 
setts, Michigan, New Hampshire, New 
^sey, New York, North Carolina. Ohio, 
ennsylvania, Rhode Island, Tennessee, 
Virginia » West Virginia, and 
«ie District of Columbia, for 150 days. 

shipper: Evans Products Co., 
mt Office Box 880. Corona. CA 91720. 
end protests to: Raymond T. Jones. 
Z^ ncfc _ Supervisor, Interstate Com- 
Bureau of Opera- 

tw 428 East sta <* Street, Room 204, 
Trenton, NJ 08608. 

No. MC 124199 (Sub-No. 6 TA), filed 

prI 10 ’ 1971 ‘ A P plica nt: CHESA- 
EAKE BULK TERMINALS, INC., 2767 


Wilkens Avenue, Baltimore, MD 21223. 
Applicant's representative: Donald C. 
Gibeau (same address as above). Au¬ 
thority sought to operate as a common 
carrier , by motor vehicle, over irregular 
routes, transporting: Dry starch, in 
bulk, from Baltimore, Md., to Lancaster, 
Pa., and New Castle, Del., for 150 days. 
Supporting shipper: Raymond J. Hell- 
wig, Assistant General Traffic Manager, 
Anheuser-Busch, Inc., St. Louis, Mo. 
63118. Send protests to: William L. 
Hughes, District Supervisor, Interstate 
Commerce Commission, Bureau of Op¬ 
erations, 1125 Federal Building, Balti¬ 
more, MD 21201. 

No. MC 128273 (Sub-No. 89 TA), filed 
March 10, 1971. Applicant: MIDWEST¬ 
ERN EXPRESS, INC., Box 189, 121 Hum¬ 
boldt Street, Fort Scott, KS 66701. Ap¬ 
plicant's representative: Harry Ross, 846 
Warner Building, Washington, DC 20003. 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over irreg¬ 
ular routes, transporting: Paper and 
paper products, from Taylorville, Ill., 
Gary, Ind., and Burlington, Iowa; to 
points in California, Nevada, Arizona, 
Utah, Colorado, and New Mexico, for 180 
days. Supporting shipper: Georgia- 
Pacific Corp., 800 Summer Street, Stam¬ 
ford, CT 06902. Send protests to: M. E. 
Taylor, District Supervisor, Interstate 
Commerce Commission, Bureau of Oper¬ 
ations, 501 Petroleum Building, Wichita, 
KS 67202. 

No. MC 129486 (Sub-No. 4 TA), filed 
March 10, 1971. Applicant: PAGE 

TRUCKING COMPANY, INC., Post Of¬ 
fice Box 14, Hines, MN 56647. Applicant’s 
representative: Gene P. Johnson, 502 
First National Bank Building, Fargo, 
ND 58102. Authority sought to operate 
as a contract carrier, by motor vehicle, 
over irregular routes, transporting: XJn- 
canned processed fruits and vegetables, 
in packages, from the plantsite of Con¬ 
tinental “NU” Process, Inc., located at 
Ortonville, Minn., to points in the United 
States (except Alaska and Hawaii), re¬ 
stricted against transportation of frozen 
foods to Memphis, Tenn., and points in 
Alabama, Arizona, Arkansas, California, 
Iowa, Kansas, Louisiana, Mississippi, 
Missouri, Nebraska, New Mexico, Okla¬ 
homa, and Texas, for 180 days. Support¬ 
ing shipper: Continental “NU” Process, 
Inc., Post Office Box 23, Crookston. MN 
56716. Send protests to: J. H. Ambs, Dis¬ 
trict Supervisor, Interstate Commerce 
Commission, Bureau of Operations. Post 
Office Box 2340, Fargo. ND 58102. 

No. MC 133342 (Sub-No. 1 TA), filed 
March 10. 1971. Applicant: COLUMBIA 
CIFUNE TRUCKING, INC., doing busi¬ 
ness as, COLUMBIA TRUCKING, 3 Sev¬ 
enth Street, North Arlington NJ 07032. 
Applicant's representative: S. Berne 
Smith, Post Office Box 1166, Harrisburg, 
PA 17108. Authority sought to operate 
as a common carrier , by motor vehicle, 
over irregular routes, transporting: 
Chinaware, earthenware, and glass table¬ 
ware, from the storage facilities of Amer¬ 
ican Commercial, Inc., doing business as 
Mikasa, In Secaucus, N.J., to New Cassel, 
Garden City, Oceanside, and Seaford 


(Nassau County), N.Y., for 180 days. 
Supporting shipper: Mikasa, 212 Fifth 
Avenue, New York, NY 10010. Send pro¬ 
tests to: District Supervisor Joel Mor¬ 
rows, Bureau of Operations, Interstate 
Commerce Commission, 970 Broad Street, 
Newark, NJ 07102. 

No. MC 134922 (Sub-No. 7 TA), filed 
March 10, 1971. Applicant: B. J. 

McADAMS, INC., Route 6, Box 15, North 
Little Rock, AR 72118. Applicant's repre¬ 
sentative: William J. Boyd, 29 South 
La Salle Street, Chicago, IL 60603. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Meat, meat prod¬ 
ucts, meat byproducts, and articles dis¬ 
tributed by meat packinghouses, as de¬ 
scribed in Appendix 1 to the report in 
Descriptions in Motor Carrier Certifi¬ 
cates, 61 M.C.C. 209 and 766 (except hides 
and commodities in bulk), and equip¬ 
ment, materials, and supplies used in the 
conduct of meat packing businesses, be¬ 
tween the plantsite and facilities of Hlini 
Beef Packers, Inc., at or near Joslin, Ill., 
on the one hand, and, on the other, 
points in Oklahoma, Missouri, Texas, 
Kansas, Louisiana, Arkansas, Missis¬ 
sippi, Arizona, and New Mexico, for 180 
days. Supporting shipper: Hlini Beef 
Packers, Inc., Post Office Box 245, Cene- 
fel, IL 61254. Send protests to: District 
Supervisor, William H. Land, Jr., Inter¬ 
state Commerce Commission, Bureau of 
Operations. 2519 Federal Office Build¬ 
ing, 700 West Capitol, Little Rock, AR 
72201. 

No. MC 135376 TA. filed March 10, 
1971. Applicant: WILKE ADAMS, 102 
East High Street, Mount Sterling KY 
40353. Applicant's representative: Cas¬ 
well P. Lane, Box 384, Mount Sterling, 
KY 40353. Authority sought to operate 
as a contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Sacked manufactured feed, from Louis¬ 
ville, Ky., to Morristown, Limestone, 
Rogersville, Falls Branch, and Kingsport, 
Tenn., Pennington Gap, Duffield, Blacks¬ 
burg, and Coebum, Va., and Bristol, Va.- 
Tenn., for 180 days. Supporting shipper: 
Edward C. Aubrey, President, Aubrey 
Feed Mills, Inc., 932 East Chestnut Street, 
Louisiana. KY 40202. Send protests to: 
R. W. Schneiter, District Supervisor, In¬ 
terstate Commerce Commission. Bureau 
of Operations, 222 Bakhaus Building, 
1500 West Main Street, Lexington, KY 
40505. 

Motor Carrier of Passengers 

No. MC 135374 TA. filed March 10. 
1971. Applicant: IMPALA COACH 
LINES, LTD., 2219 Government Street. 
Penticton, BC Canada. Applicant’s rep¬ 
resentative: J. Stewart Black, 1322 La¬ 
burnum Street, Vancouver 9. BC. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Passengers and 
their baggage, from ports of entry on 
the international boundary line between 
the United States and Canada, located 
in Washington, to points in Washington, 
Oregon, California, Nevada, Arizona, and 
Idaho, returning with the same passen¬ 
gers, for 180 days. Supporting shippers: 


No. 55—pt. i-io 
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There are approximately 11 statements 
of support attached to the application, 
which may be examined here at the In¬ 
terstate Commerce Commission in Wash¬ 
ington, D.C., or copies thereof which may 
be examined at the field office named 
below. Send protests to: E. J. Casey, Dis¬ 
trict Supervisor, Interstate Commerce 
Commission, Bureau of Operations, 6130 
Arcade Building, Seattle, WA 98101. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary. 

(FR Doc.71-3893 Filed 3-19-71:8:48 amj 


[Notice 6661 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

March 17, 1971. 

Synopses of orders entered pursuant 
to section 212(b) of the Interstate Com¬ 
merce Act, and rules and regul ations 
prescribed thereunder (49 CFR Part 
1132), appear below: 

As provided in the Commission’s 
special rules of practice any interested 
person may file a petition seeking recon¬ 
sideration of the following numbered 
proceedings within 20 days from the date 
of publication of this notice. Pursuant 
to section 17(8) of the Interstate Com¬ 
merce Act, the filing of such a petition 
will postpone the effective date of the 
order in that proceeding pending its dis¬ 
position. The matters relied upon by 
petitioners must be specified in their 
petitions with particularity. 

No. MC-FC-72490. By supplemental 
order of March 8, 1971. the Motor Car¬ 
rier Board approved the transfer to E & E 
Transportation, Inc., Somerville, Mass., 
of the operating rights in certificate No. 
MC-13558 and certificate of registration 
No. MC-13558 (Sub-No. 2), both issued 
December 8, 1969 to Edward J. Enright, 
doing business as Wellesley Freight Lines, 
Wellesley, Mass., authorizing the trans¬ 
portation of general and specified com¬ 
modities between specified points and 
areas in Massachusetts. Frederick T. 
O’Sullivan, 372 Granite Avenue, Milton, 
MA 02186, attorney for applicants. 

No. MC-FC-72690. Dual Operations 
Are Involved. By order of February 25, 
1971, the Motor Carrier Board approved 
the transfer to Combs Trucking Co., Inc., 
Glens Falls. N.Y., of certificates Nos. MC- 
93900 (Sub-No. 1) and MC-93900 (Sub- 
No. 18) issued August 11, 1958 and Feb¬ 
ruary 7, 1962, and permit No. MC-123665 
issued October 11, 1966, to Joseph W. 
Brown, Fort Edward, N.Y., authorizing 
the transportation of: Paper mill ma¬ 
chinery and parts, wooden pallets, malt 
beverages, concrete blocks and pipe, and 
fabrics and laces, and materials used in 
the manufacture thereof, between speci¬ 
fied points in New Jersey, Pennsylvania, 
Delaware, Connecticut. Massachusetts, 
Vermont, Indiana, Illinois, Maryland, 
Ohio, and New York. John C. Lemery, 
attorney, 11 Chester Street, Glens Falls, 
NY 12801; W. Norman Charles, attorney, 
80 Bay Street, Glens Falls, NY 12801. 


No. MC-FC-72697. By order of 
March 11, 1971, the Motor Carrier Board 
approved the transfer to Specialized 
Truck Service, Inc., Venice, Fla., of the 
operating rights in certificates Nos. MC- 
106644 (Sub-No. 38), MC-106644 (Sub- 
No. 62), MC-106644 (Sub-No. 66), MC- 
106644 (Sub-No. 71), MC-106644 (Sub- 
No. 96) and a portion of the operating 
rights in No. MC-106644 (Sub-No. 74) 
issued July 21, 1960, November 27, 1967, 
February 6, 1968, June 14, 1967, April 20, 
1970, and June 6, 1968, respectively, to 
Superior Trucking Co., Inc., Atlanta, Ga.. 
authorizing the transportation of malt 
beverages from specified points in 
Georgia and Florida to points in Ten¬ 
nessee, Alabama. Florida, North Carolina, 
South Carolina, Georgia, Arkansas, Ken¬ 
tucky, Louisiana, Mississippi, and Vir¬ 
ginia and between Pabst, Ga., and points 
in Alabama, Florida, Georgia, Mississippi, 
North Carolina, South Carolina, and a 
specified portion of Tennessee and adver¬ 
tising matter from Atlanta, Ga., to points 
in Tennessee, Alabama, Florida, North 
Carolina, and South Carolina; and build¬ 
ing, wall or insulating boards, and ma¬ 
terials and supplies from the plantsite 
of the Armstrong Cork Co., at or near 
Macon, Ga., to points in Alabama, Ar¬ 
kansas, Connecticut, Delaware, Florida, 
Illinois, Indiana, Kentucky, Louisiana, 
Maine, Maryland, Massachusetts, Michi¬ 
gan, Mississippi, Missouri, New Hamp¬ 
shire, New Jersey, New York, North Caro¬ 
lina, Ohio, Oklahoma, Pennsylvania, 
Rhode Island, South Carolina, Tennes¬ 
see, Texas, Vermont, Virginia, West Vir¬ 
ginia, Wisconsin, and the District of 
Columbia; and plywood and particle¬ 
board from the plantsites of the Georgia- 
Pacific Corp. at or near Louisville and 
Gloster, Miss., to points in Alabama, 
Florida, Georgia, Arkansas, North Caro¬ 
lina, South Carolina, Tennessee, Louisi¬ 
ana, Texas, Oklahoma, Kansas, Missouri, 
Iowa, Wisconsin, Michigan, Illinois, In¬ 
diana, Maine, Ohio, Kentucky, Virginia, 
West Virginia, Maryland, Delaware, 
Pennsylvania, New Jersey, New York, 
Connecticut, Massachusetts, Rhode Is¬ 
land. Vermont, New Hampshire, and the 
District of Columbia; and composition 
sheets from the plantsite of Georgia- 
Pacific Corp., Crossett. Ark., to points 
in Alabama, Arkansas, Connecticut, Flor¬ 
ida, Georgia, Illinois, Indiana, Kansas, 
Kentucky, Louisiana, Maryland, Massa¬ 
chusetts, Michigan, Mississippi, Missouri, 
New Jersey, New York, North Carolina, 
Ohio, Oklahoma, Pennsylvania, Rhode 
Island, South Carolina, Tennessee, Texas. 
Virginia, West Virginia, Wisconsin, and 
the District of Columbia; and gypsum 
wallboard, gypsum lath, and gypsum 
wallboard products from the plantsite 
of Dierks Forests, Inc., at Briar, Ark., 
to points in Alabama, Florida, Georgia, 
Illinois, Indiana, Kentucky. Mississippi, 
North Carolina, Ohio, South Carolina, 
Tennessee, Virginia, and West Virginia 
and lumber and lumber products from 
the plantsites of Dierks Forests, Inc., 
at Dierks and Mountain Pine, Ark., to 
points in Alabama, Florida, Georgia, Illi¬ 
nois, Indiana, Kentucky, Michigan. Mis¬ 
sissippi, New Jersey, New York, North 


Carolina, Ohio, Pennsylvania, South Car¬ 
olina, Tennessee, Virginia, and Wiscon¬ 
sin, and posts, poles, piling, and lumber 
from the plantsite of Dierks Forests, Inc., 
at Process City. Ark., to points in Ala¬ 
bama, Florida. Georgia, Illinois. Indiana, 
Kentucky, Michigan, Mississippi, New 
Jersey, New York, North Carolina. Ohio. 
Pennsylvania, South Carolina, Tennes¬ 
see, and Virginia. Guy H. Postell, Suite 
713, 3384 Peachtree Road NE., Atlanta. 
GA 30326, attorney for applicants. 

No. MC-FC-72723. By order of 
March 5, 1971, the Motor Carrier Board 
approved the transfer to Lenox Carruth. 
Dallas, Tex., of the certificate of regis¬ 
tration in No. MC-98649 (Sub-No. 3> 
issued November 5, 1970, to Road Run¬ 
ner Truck Lines, Inc., Dallas, Tex., evi¬ 
dencing a right to engage in transporta¬ 
tion in interstate or foreign commerce 
solely within the State of Texas, corre¬ 
sponding in scope to the service author¬ 
ized in certificate No. 5132, dated No¬ 
vember 7, 1958, transferred and reissued 
October 1, 1969, by the Railroad Com¬ 
mission of Texas. Hugh T. Matthews, 
630 Fidelity Union Tower, Dallas, TX 
75201, attorney for applicants. 


No. MC-FC-72726. By order of March 
5, 1971, the Motor Carrier Board ap¬ 
proved the transfer to Joseph A. Espo¬ 
sito, Gennaro Esposito, and Albert Espo¬ 
sito, doing business as Joseph A. Espo¬ 
sito & Co., Boston. Mass., of the operat¬ 
ing rights in certificate No. MC-90767, 
issued October 3, 1949, to Joseph A. Es¬ 
posito, Gennaro Esposito, Albert Espo¬ 
sito and John DiFronzo, doing business 
as Joseph A. Esposito & Co., Boston. 
Mass., authorizing the transportation of 
used store, office and restaurant fixtures 
between Boston, Mass., on the one hand, 
and, on the other, points in Maine. 
Rhode Island and Connecticut. Joseph 
A. Kline, 31 Milk Street, Boston, MA 
02109, attorney for applicants. 

No. MC-FC-72735. By order of March 
11, 1971, the Motor Carrier Board ap¬ 
proved the transfer to Laber Russo 
Trucking Co., Inc., Johnston. R.I., of a 
portion of the operating rights in cer¬ 
tificate No. MC-61394 issued August 21, 
1956, to Pierce Arrow Trucking Co., of 
R.I., Inc., Cranston, R.I., authorizing 
the transportation of petroleum prod¬ 
ucts and empty drums and containers 
for petroleum products between Provi¬ 
dence. R.I., on the one hand, and, on 
the other, Fall River and Worcester 
Mass. Russell B. Cumett. registered 
practitioner. 36 Circuit Drive. Edge- 
wood Station, Providence, RI 02905. 


No. MC-FC-72738. By order of March 
1, 1971. the Motor Carrier Board ap- 
>roved the transfer to Zeigler’s Storage 
i Transfer, Inc.. Carlisle, Pa., of the 
►perating rights in permit No. MC 
16137 and certificate No. MC-45674 is- 
ned July 5, 1957, and April 6. 1966, re- 
pec tively, to Clayton H. Zeigler. ooin? 
>usiness as Zeigler’s Storage & Transr . 
Carlisle. Pa., authorizing the transpor- 
ation of new office furniture. 
md equipment, uncrated, for in * tia ! .J!" 
tallation in post offices. froni „ 
>a., to points in Alabama, Arkan < 
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Connecticut, Delaware, Florida, Georgia, 
Louisiana, Maine, Maryland, Massa¬ 
chusetts, Mississippi, New Hampshire, 
New Jersey, New York, North Carolina. 
Rhode Island, South Carolina, Tennes¬ 
see, Texas, Vermont, Virginia, West Vir¬ 
ginia, and the District of Columbia, and 
household goods, from points in Cumber¬ 
land, Adams, Franklin, Perry, Dauphin, 
and York Counties, Pa., to points in New 
York, Massachusetts, Rhode Island, 


Connecticut, New Jersey, Pennsylvania, 
Delaware, Maryland, Virginia, North 
Carolina, Georgia, West Virginia, Ohio, 
Indiana, Illinois, Kansas, and the Dis¬ 
trict of Columbia. Dual operations were 
approved. Christian V. Graf, 410 North 
Front Street, Harrisburg, Pa. 17101, at¬ 
torney for applicants. 

[seal] Robert L. Oswald, 

Secretary . 

[FR Doc.71-3894 Piled 3-^19-71;8:48 amj 
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DEPARTMENT OF 
TRANSPORTATION 

Coast Guard 
[46 CFR Parts 146, 147 1 

[OGFR 71-12] 

DANGEROUS CARGOES 

Notice of Proposed Rule Making and 
Public Hearing 

1. Notification is hereby made that a 
public hearing will be held on Tuesday, 
June 8, 1971, commencing at 9:30 a.m. 
in Conference Room 2230, Department 
of Transportation, Nassif Building, 400 
Seventh Street SW„ Washington, DC, 
concerning the proposed amendments de¬ 
tailed below. The hearing will be an in¬ 
formal one. It will not be a judicial or 
evidentiary type of hearing and there 
will be no cross-examination of persons 
presenting statements. Interested per¬ 
sons are invited to attend the hearing 
and present oral or written statements 
on the proposal. 

2. In addition, interested persons are 
invited to submit written data, views, 
arguments, or comments regarding the 
proposals to the Commandant (MHM), 
U.S. Coast Guard, Washington, D.C. 
20591. Communications received on or 
before June 15. 1971, will be considered 
before final action is taken on the pro¬ 
posals. Communications should refer to 
Federal Register document CGFR 71- 
12 and identify the section number of 
the regulation to which the communica¬ 
tion is directed, the specific wording 
recommended, the reason for the recom¬ 
mended change, and the name and 
address of the firm, if any, making the 
submission. For the convenience of the 
public, the proposed amendments have 
been categorized into three groups, as de¬ 
tailed below. 

3. Each communication received at the 
hearing or within the time specified will 
be fully considered and evaluated before 
final action is taken on this proposal. 
Copies of all written communications will 
be available for examination in Room 
8306, Department of Transportation, 
Nassif Building, 400 Seventh Street SW., 
Washington, DC, both before and after 
the closing date for the receipt of com¬ 
ments. The proposal contained in this 
document may be changed in the light 
of the communications received. 

4. The first group of proposals con¬ 
sists of certain amendments that have 
been made to Chapter I, Subtitle B, of 
Title 49, Code of Federal Regulations, 
after rule making procedures had been 
conducted by the Hazardous Materials 
Regulations Board, of the Department of 
Transportation and all of these changes 
are now being considered by the Com¬ 
mandant as amendments to 46 CFR Sub¬ 
chapter N. They are as follows: 

a. In § 146.04-5, the shipping names, 
"Calcium hypochlorite compounds, dry, 
containing more than 39 percent avail¬ 
able chlorine” and "Hydrazine solution 
containing 50 percent or less of water” 


will be revised to read as follows: “Cal¬ 
cium hypochlorite mixtures (dry con¬ 
taining more than 39 percent available 
chlorine) ” and "Hydrazine solution 
(containing 50 percent or less of water)" 
respectively. It is also proposed that these 
new shipping names be reflected in 
§§ 146.22-100 and 146.23-100. Addition¬ 
ally, dimethylhexane dihydroperoxide 
will no longer be authorized to be trans¬ 
ported by the water mode in §§ 146.04-5 
and 146.22-100. 

b. As indicated below, certain sections 
of Subpart 146.05 are being revised to 
reiterate more completely many of the 
general packaging regulations provided 
in 49 CFR 173: 

(1) Section 146.05-3 (a) and (b) will 
be revised to read as follows: 

§ 146.05—3 Prohibited packaging. 

(a) The offering of packages of dan¬ 
gerous articles in outside packages con¬ 
taining in the same compartment interior 
packages, the mixture of contents of 
which would be liable to cause a dan¬ 
gerous evolution of heat or gas or pro¬ 
duce corrosive materials, is prohibited for 
transportation. 

(b) The offering for transportation of 
any package or container of any liquid, 
solid or gaseous material which under 
conditions incident to transportation 
may polymerize (combine or react with 
itself) or decompose so as to cause dan¬ 
gerous evolution of heat or gas, is pro¬ 
hibited. Such materials may be offered 
for transportation when properly stabi¬ 
lized or inhibited. Refrigeration may be 
used as a means of stabilization only 
when approved by the Commandant of 
the Coast Guard. 


(2) Section 146.05-5 (b) and (c), as 
they relate to acceptance of DOT and 
ICC specification packaging, will be re¬ 
vised to read: 

§ 146.05—5 DOT and ICC specification 

packaging. 

• • • • • 

<b) Where the regulations require 
Specification 6D or 37M cylindrical 
steel overpacks, Specification 5B, 6J, or 
37A (singletrip container) metal drums 
manufactured before March 18, 1964, 
having inside Specification 2S, 2SL, 2T, 
or 2TL polyethylene containers, may be 
continued in use for the commodities 
and gross weights for which they were 
previously authorized. 

(c) Reusable molded polyethylene 
containers for use without overpack com¬ 
plying with Specification 34. manufac¬ 
tured before September 5, 1966, may be 
continued in use, if they are plainly 
marked "DOT-34”, and are embossed 
with the maker's name or symbol, rated 
capacity, and the month and year of 
manufacture. 

* * • ♦ * 

<3) Section 146.05-10 is being com¬ 
pletely revised and will repeat as applica¬ 
ble the provisions of 49 CFR 173.28 as 
amended in the Federal Register issues 
of July 31, 1970 (35 FR. 12275), and De¬ 
cember 16, 1970 (35 F.R. 19021). 

(4) A new section, § 146.05-11, en¬ 


titled Standard requirements for all 
packages will reiterate the provisions of 
49 CFR 173.24 as applicable, in order to 
clarify the requirements for packages 
shipped by the water mode. The present 
sections, §§ 146.05-11 through 146.05-17 
will be renumbered §§ 146.05-12 through 
146.05-18, inclusive. 

c. In § 146.19-12, a new paragraph <h) 
will be added to require that the nu¬ 
merical values for package assignments 
as fissile class I, the transport indices 
for fissile class n packages, and the ve¬ 
hicle limitations for fissile class III pack¬ 
ages be determined in accordance with 
§§71.36 through 71.40 of Title 10 of 
the Code of Federal Regulations. Also, 
in § 146.19-100 fiberboard boxes iDOT- 
23F, 23H) will be authorized as addi¬ 
tional packaging on board cargo vessels, 
passenger vessels, ferry vessels, and rail¬ 
road car ferries for the articles "fissile 
radioactive materials” and "radioactive 
materials, n.o.s.” 

d. In § 146.20-300, the definition of 
oil well cartridge in column 2 will be 
revised to read as follows: "Oil well cart¬ 
ridges are tubular devices each contain¬ 
ing not more than 350 grains of propel¬ 
lant powder and having no ignition de¬ 
vice oi-element. Cartridges must be con¬ 
structed and packed so that they will be 
incapable of functioning en masse as a 
result of exposure to external flames." 

e. In § 146.21-100, in column 2, oppo¬ 
site the article “ethyl chloride" it will 
be stated in boldface type, “Outage for 
all outside containers except tank cars 
must be 7.5 percent or more at 70 5 F." 
Also the following additional packaging 
will be authorized for the indicated ar¬ 
ticles on board cargo vessels: 

(1) Portable tanks (DOT-51) not over 
20,000 pounds gross weight, for “on deck" 
and “first deck below” stowage of ethyl 


(2) Cylinders (DOT-4BA240, 4BW 
240), for ethylene imine, inhibited and 
propylene, imine, inhibited. 

(3) Steel drums (DOT-37D) NRC. not 
over 55-gallon capacity, for paints, enam¬ 
el, lacquer, etc. having a density not ex¬ 
ceeding 10 pounds per gallon and a flash 
point above 20° F. These drums may also 
be transported on passenger vessels, fer¬ 
ry vessels, and railroad car ferries. 

f. In § 146.22-100. the following addi¬ 
tional packaging will be authorized for 
the indicated articles on board cargo 


V tooClo • 

(1) Tightly closed gondola cars and 
boxcars, for magnesium, metallic (other 
than scrap), powdered, pellets, turnings, 


or ribbon. _ 

(2) Portable tanks (DOT-51) not oyer 
20,000 pounds gross weight and comply* 
ing with DOT regulations in 49 CFK 
173.206(c) (4), for lithium aluminum hy¬ 
dride, lithium ferro silicon, lithium hy¬ 
dride, lithium metal, lithium silicon, 
metallic potassium, metallic sodium, so¬ 
dium aluminum hydride, sodium amiac. 


ind sodium potassium alloys. 

g. In § 146.22-200. the following 
changes will be made to the h st 
outside containers: 

<1> Fiber drums (DOT-21C) will no 
longer be authorized for lithium hypo* 
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chlorite compounds, dry, on cargo ves¬ 
sels, passenger vessels, ferry vessels, or 
railroad car ferries. 

(2> Wooden boxes (DOT-16A) WIC, 
maximum gross weight 400 pounds will 
be authorized as additional packaging on 
board cargo vessels for all liquid organic 

peroxides. 

( 3 » The authorized gross weight for 
flberboard boxes (DOT-12B) WIC will 
be increased from 50 to 65 pounds net 
weight for the article “benzoyl peroxide, 

wet". 

h. In § 146.23-100, the maximum gross 
weight of flberboard boxes (DOT-12A) 
WIC of polyethylene, carrying etching 
acid liquid, n.o.s. will be changed from 65 
to 40 pounds. The stipulation in columns 
4 . 5, 6, and 7 opposite the article “elec¬ 
trolyte acid or alkaline corrosive battery 
fluid packed with battery charger, etc.” 
which applies to flberboard boxes (DOT- 
12B) will be revised to read: “Flberboard 
boxes (DOT-12B> packed in compliance 
with DOT regulations’*. 

Also: 

(1) The following additional packag¬ 
ing will be authorized for the indicated 
articles on board cargo vessels, passenger 
vessels, ferry vessels, and railroad car 

ferries: 


(i) Aluminum drums (DOT-42B, 42C, 
42D), for anhydrous hydrazine. 

(u) Polyethylene containers (DOT- 
34), for hydrochloric (muriatic) acid 
and sulfuric acid (oil of vitriol), the lat¬ 
ter having a concentration not to ex¬ 
ceed 95 percent. 

(iii) Polysyrene cases (DOT-33A) 
(NRC) having one inside glass bottle of 
not over 16-ounce capacity, for: Acids, 
liquid, n.os.; alkaline corrosive battery 
fluid: alkaline caustic liquids, n.o.s.; 
alkaline corrosive liquids, n.o.s.; anti¬ 
mony pentachloride solution; chromic 
acid solution; compounds, cleaning, 
liquid; compounds, iron or steel rust pre¬ 
venting or removing; compounds, lac¬ 
quer, paint or varnish, etc. removing, re¬ 
ducing or thinning, liquid; compounds, 
vulcanizing, liquid; corrosive liquids, 
n.o.s.; drugs, chemicals, medicines, cos¬ 
metics, n.o.s.; formic acid; formic acid 
solution; hexamethylene diamine solu¬ 
tion; and tris-(l-Aziridinyl) phosphine 
oxide. 


. (2 * foU °wing additional packa 
mg will be authorized for the indicat 
articles on board cargo vessels only; 

<i> Metal barrels or drums (DOT-f 
for acetyl chloride, antimony pentachl 
nde. benzoyl chloride, chromyl chloric 
pyro sulfuryl chloride, silicon chloric 
sulfur chloride (mono and di), sulfur 
thionyl chloride, tin tetrachl 
chl 0 ; i ^ y ^ drOUS) ’ and titanium tetr 

Cylmdere (DOT-4BA240, 4B\ 
for titanium tetrachloride. 

<ui) Cylinders (DOT-4BW240) f 
brormne pentafluoride, bromine triflu 
nde and chlorine trifluoride. 

iv) Fiberboard boxes (DOT-12i 
maximum gross weight 80 pounds, f 

st^n^h? 110 aCid n0t ° Ver 70 perce 

34 1' \ Po ^^thylene containers (DO r 
’ 30-gallon maximum capacity, f 


hydrogen peroxide and hydrofluosilicic 
acid, the former not exceeding 52 per¬ 
cent strength. 

<vi) Cylindrical steel overpack (DOT- 
6 D, 37M) WIC 2S. 2SL. or 2T, for ethyl 
chloroformate and methyl chlorofor- 
mate. 

(vii) Metal drums (DOT-5B) lined 
with a material which is compatible with 
the article carried, for phosphorous oxy- 
bromide, phosphorous oxychloride, phos¬ 
phorous trichloride and thlophosphoryl 
chloride. 

(viii) Cylindrical steel overpack (DOT- 
37M) WIC 2S, 2SL, or 2T, for hydro¬ 
fluoric acid of concentration not over 
70 percent. 

(ix) Carboys, glass (DOT-1K) in 
boxes, kegs or plywood drums, for acetyl 
chloride, benzoyl chloride, chromyl chlo¬ 
ride, pyro sulfuryl chloride, silicon chlo¬ 
ride, sulfur chloride (mono and di), sul¬ 
furyl chloride, thionyl chloride, and 
titanium tetrachloride. 

i. In § 146.24-15, paragraph (f) will 
be revised to show that inside metal con¬ 
tainers (DOT-2Q) are authorized as ad¬ 
ditional packaging for refrigerant gases 
only. 

j. In § 146.24-20, the provisions of 
paragraph (c) (4) which presently place 
a restriction on the flash point of aero¬ 
sol products packaged in “exempt** 
quantities will be deleted. 

k. In § 146.25-100, the following addi¬ 
tional packaging will be authorized for 
the indicated articles on board cargo 
vessels: 

(1) Cylinders (DOT-4BW), for: Chlo- 
ropicrin and methyl chloride mixtures; 
and chloropicrin and nonflammable, 
nonliquefied compressed gas mixtures. 

(2) Cylinders (DOT-4BW240), for the 
following articles when they are mixed 
with compressed gas: Hexaethyl tetra- 
phosphate; organic phosphate mixtures, 
n.o.s.; parathion; tetraethyl pyrophos¬ 
phate; and tetraethyl dithio pyrophos¬ 
phate. 

l. In § 146.25-200, the phrase “not 
over 65 lb. gr. wt.** following flberboard 
boxes (DOT-12B, 120 in column 4 will 
be revised to read “Fiberboard boxes 
manufactured and marked for a gr. wt. 
of 65 lbs. may have a gr. wt. of 70 lbs. 
provided net wt. of contents does not ex¬ 
ceed 6 lbs.*’, for the articles: Hexaethyl 
tetraphosphate mixtures; methyl para¬ 
thion mixtures; organic phosphate com¬ 
pound mixtures, n.o.s.; parathion mix¬ 
tures; tetraethyl dithio pyrophosphate 
mixtures; and tetraethyl pyrophosphate 
mixtures, dry. Also the following addi¬ 
tional packaging will be authorized for 
the indicated articles on board cargo 
vessels: 

(1) Motor vehicles and rail cars com¬ 
plying with Department of Transporta¬ 
tion regulations, for bulk shipment of 
arsenical dust, arsenical flue dust and 
other poisonous noncombustible by¬ 
product dusts, and arsenic trioxide. 
Motor vehicles will also be authorized on 
board ferry vessels. Rail cars will also be 
authorized on board railroad car ferries. 

(2) Metal drums (DOT-17H) not over 
450 pounds gross weight, for cyanides or 
cyanide mixtures, dr'’ 


5. The second group of proposals con¬ 
sists of amendments that the Hazardous 
Materials Regulations Board is presently 
considering making to 49 CFR Subtitle 
B and the Commandant is also consider¬ 
ing as amendments to 46 CFR Chapter I, 
Subchapter N. They are as follows: 

a. Railway fusees and highway fusees 
will be reclassified as inflammable solid 3 
rather than Class C explosives. Accord¬ 
ingly, the entries “Highway fusees” and 
“Railway fusees’* will be deleted from 
§§ 146.04-5 and 146.20-300. In § 146.04-5 
the entry “Fusees (see: ‘Railway fusees* 
or ‘Highway fusees’)*’ will be deleted. In 
its place “Fusees”, classed as an inflam¬ 
mable solid and requiring a yellow label 
will be added. This new entry will also be 
added to § 146.22-100 in column one. In 
column two of this section, the following 
will be added: 

A fusee is a device designed to burn at a 
controlled rate and to produce visible 
effects for signaling purposes. It consists 
of a pasteboard or fiber tube containing 
a colored flare mixture and with or with¬ 
out a means of support. The composition 
of the fusee must be such that spontane¬ 
ous ignition does not occur when the 
moistened composition is exposed to a tem- 
perture of bw° F. for 72 consecutive 
hours. Fusees must have individual tip , 
head, or similar ignition point or surface 
entirely covered and securely protected 
against accidental contact or friction. 
Fusees without spikes when offered for ship¬ 
ment may be packed In packages pre¬ 
scribed herein, omitting the protection 
required for these devices when equipped 
with spikes. 

May be packed with nonexplosive or non- 
inflammable articles provided the outside 
packages are marked as prescribed below. 
Each outside package must be plainly marked 
in letters not less than seven-sixteenths 
inch in height ,, Fusees ,, and with the addi¬ 
tional words “Handle Carefully—Keep Fire 
Away.** 

In column three the label will be re¬ 
quired to be “Yellow”. Columns 4, 5, 6 , 
and 7 will be identical to the entries 
presently given for “Highway fusees" in 
§ 146.20-300. The proposal described in 
this paragraph conforms with the pro¬ 
posal published by the Hazardous Ma¬ 
terials Regulations Board in the April 22, 
1970, issue of the Federal Register (35 
F.R. 6439). 

b. Extensive revisions to the present 
classification and labeling requirements 
of 49 CFR Parts 170-189 have been pro¬ 
posed by the Hazardous Materials Regu¬ 
lations Board in the July 22, 1970, issue 
of the Federal Register (35 FJt. 11742). 
In general these revisions will adopt the 
classification and labeling schemes 
developed by the United Nations. In 
order to reflect these changes in 46 CFR 
Part 146, the following changes will be 
made: 

( 1 ) Applicable shipping names listed 
in § 146.04-5 and the tables of Subparts 
146.19 through 146.26 will be revised to 
conform with those proposed by the 
Hazardous Materials Regulations Board. 

(2) The following new classes of arti¬ 
cles are proposed: Spontaneously com¬ 
bustible liquids; Spontaneously com¬ 
bustible solids; Water reactive solids; 
and Etiological agents. These new classes 
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will absorb many articles presently in¬ 
cluded in other classes. In addition the 
following classes will be renamed: “Class 
C Poisons” will be renamed “Irritating 
agents”; “Inflammable liquids”; will 
he renamed “Flammable liquids”; “In¬ 
flammable solids” will be renamed 
“Flammable solids”; and “Inflammable 
compressed gases” will be renamed 
“Flammable compressed gases”. It should 
be noted, however, that specific stowing, 
packing and handling regulations stated 
in columns 2, 4, 5, 6 , and 7 of the tables 
will not be affected at this time. 
Column 3 will be eliminated since the 
required label will only be indicated in 
§ 146.04-5. 

(3) Labels described in § 146.05-17 
will be changed to reflect the labels used 
in the United Nations system (with minor 
exceptions). 

(4) For compatibility of stowage with 
other hazardous materials; Spontane¬ 
ously combustible liquids will be con¬ 
sidered to be in the same category with 
flammable liquids; spontaneously com¬ 
bustible solids and water reactive solids 
will be in the same category with flam¬ 
mable solids; etiological agents will be 
in the same category with Class A 
poisons. 

(5) The changes proposed for 49 CFR 
Parts 170-189 do not involve combustible 
liquids, hazardous articles or military ex¬ 
plosives; so, these regulations will be un¬ 
affected, with two exceptions. Many 
articles classed as combustible liquids 
are also classed as flammable liquids. If 
the shipping name of the flammable 
liquid is revised, the name of the com¬ 
bustible liquid will be similarly revised. 
Also column three of §§ 146.26-100 and 
146.27-100 will be eliminated. 

( 6 ) For details concerning new labels, 
shipping names, or definitions of the new 
classifications the July 22, 1970, Federal 
Register (35 F.R. 11742) should be 
consulted. 

c. Wherever in 46 CFR Parts 146 and 
147 any of the following phrases occur 
they will be deleted and replaced with the 
phrase “harzardous materials”: “Dan¬ 
gerous articles of cargo”; “any permitted 
explosives or other dangerous articles or 
substances”; “dangerous substances”; 
“explosives or other dangerous articles or 
substances”; “dangerous articles”; or 
“permitted explosives or other dangerous 
articles or substances”. The proposal de¬ 
scribed in this paragraph conforms with 
the proposal published by the Hazardous 
Materials Regulations Board in the Sep¬ 
tember 1, 1970, Federal Register (35 
F.R. 13834). 

d. The proposal published in the 
December 5, 1970, Federal Register (35 
F.R. 18534) specifying use of the Taglia- 
bue (Tag) open-cup tester (ASTM D 
56-70) to determine flash points of in¬ 
flammable liquids, instead of the Taglia- 
but (Tag) open-cup tester (ASTM D 
1310-67), will be adopted. Additionally, 
the definition of combustible liquid would 
be changed to incorporate use of the 
closed-cup tester. Specifically, 46 CFR 
Part 146 will be revised as follows: 

( 1 ) The definition of “flash point” in 
§ 146.03-14 will read: “Flash point of a 
liquid means the minimum temperature 
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of the liquid at which it gives off vapor 
sufficient to form an ignitable mixture 
with air near the surface of the liquid 
or within the container used.” 

(2) A definition for “closed-cup” will 
be added to Subpart 146.03 to read: 
“ ‘Close-cup’ means the method for de¬ 
termining flash point as specified in the 
Standard Method of Test for Flash Point 
by the Tagliabue (Tag) Closed Tester 
(ASTM D 56-70) (American Society for 
Testing and Materials, 1916 Race Street, 
Philadelphia, Pa.). In determining the 
flash points of liquids having a viscosity 
of 4 centipoise or higher (at 100° F.) the 
prescribed 2° F./minute rate of the Tag 
test must be reduced to 0.5° F./minute, or 
the temperature differential between the 
sample and the bath must be maintained 
at 5° F. or less.” 

(3) The definition of “inflammable 
liquid” in § 146.21-1 (a) will be revised 
to reflect that an inflammable liquid Is 
one with a closed-cup flash point at or 
below 73 a F. Corrections will also be 
made to reflect this revised definition in 
§ 146.21-100, opposite the entry for in¬ 
flammable liquid, n.o.s. 

(4) The definition of “combustible 
liquid” in § 146.26-1 will be revised to 
show that a combustible liquid is one 
with a closed cup flash point at or below' 
141° F. and above 73° F. 

(5) Section 146.27-5 will be revised to 
show that the upper flash point limit on 
liquids dealt with by the section is 141° 
F. by the closed cup method. 

(e) Section 146.21-100, will be revised 
to authorize tank cars complying with 
DOT regulations (trainships only) as 
additional packaging for acrolein on 
cargo vessels. The proposal described in 
this paragraph conforms with the pro¬ 
posal published by the Hazardous Mate¬ 
rials Regulations Board in the October 
27, 1970, Federal Register (35 F.R. 
16643). 

6 . The third group of amendments is 
being proposed to update the regulations 
of 46 CFR Chapter I, Subchapter N. 
This group of amendments is not neces¬ 
sarily based on proposals considered by 
the Hazardous Materials Regulations 
Board, and is proposed by the Coast 
Guard under the authority of 46 U.S.C. 
170 and 391a. As described in the three 
categories listed below, some involve new 
requirements, some are meant to inter¬ 
pret and clarify existing regulations, and 
others involve changes of an editorial 
nature; 

a. The following proposals involve 
new requirements. 

(1) A modal requirement for report¬ 
ing accidents or incidents involving haz¬ 
ardous materials was published in the 
October 31, 1970, Federal Register (35 
F.R. 19835). Certain sections of 46 CFR 
Part 146 which would require reports 
that duplicate the reports required by 
the new regulation, w r ere not deleted. Ac¬ 
cordingly, §§ 146.02-14 <d) and (e). 
146.20-51 (c) and <d). and 146.24-75 (a) 
and (b> will be amended by deleting the 
requirements for these duplicate reports. 
Section 146.02-15 will be revised by stat¬ 
ing that the reports made in accordance 
with its provisions are in addition to any 
that may be required by § 146.02-35(a), 


Also, the last sentence of § 146.02-i5(b) 
will be changed to state that the report 
to the District Commander covering * 
jettisoning or similar disposition of pack- 
ages found in an unsafe condition shall 
include a description of the location and 
quantity of the disposed material. In ad¬ 
dition, § 146.02-35, the section which 
describes the general requirements for 
reporting incidents involving hazardous 
materials, will be revised as follows; 

(1) Section 146.02-13(a) will be deleted 
and restated in this section. 

(ii) A paragraph will be added to read, 

“For other reports which may be re¬ 
quired in addition to those required by 
paragraph (a) of this section, see 
§§ 146.02-15 (a) and (b), 146.02-16, and 
146.19-50(a) ” 

(2) Subpart 146.07 will be revised to 
show that its provisions are applicable 
to inland as well as ocean going vessels. 
In addition § 146.07-25 will be amended 
to state that highway vehicles, railroad 
vehicles, containers and portable tanks 
transported by the water mode must 
display labels in lieu of the placards 
presently required. Such a change will 
create consistency with the stipulations 
of the International Convention on the 
Safety of Life at Sea, 1960, Chapter VH, 
Regulation 4. In another change, articles 
packaged in such limited quantities that 
they are exempted from the requirements 
for specification packaging, labeling, and 
marking other than true name of prod¬ 
uct, will be exempted from the compati¬ 
bility regulations stated in § 146.07-40 
(b). Also, because most passenger vessels 
are not properly designed for below deck 
stowage of containers of dangerous 
cargo, Subpart 146.07 will be amended 
to show that the conversion table of 
§ 146.07-40(c) does not apply to pas¬ 
senger vessels. 

(3) Based on a recommendation by the 
National Transportation Safety Board 
resulting from its investigation of the 
collision involving the “SS African Star” 
and the “M/V Midwest Cities,” Subpart 
146.06 will be amended to require that 
the dangerous cargo manifest be kept in 
a holder located on or near the bridge. It 
will also be required that any special per¬ 
mits dealing with transport of dangerous 
cargo and which are required to be 
aboard the vessel, be kept in this holder. 

<4) As has been permitted during the 
past 2 years by special permit, certain 
practices pertaining to the use of com¬ 
mercial explosives will be permitted by 
the regulations. Specifically, § 146.09-- 
will be amended to state that the parti¬ 
tion bulkhead does not need to be in¬ 
stalled when the explosives are palletized. 
Also § 146.20-35 will be revised by elimi¬ 
nating the requirement for using cargo 
nets and landing mattresses when load¬ 
ing palletized Class A explosives. 

(5) In § 146.10-2 it will be made cleai 
that the compatibility regulations statea 
elsewhere in Part 146 are also applicable 
to barges. This will be done by deleting 
the phrase “and except as to stow age in 
the first sentence of the section. 

(6) The note in column 4 of § 

300, opposite the entry for "blastuv 
caps _l,000 or less” will be revised to 
read “Note: When stowed with other 
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explosives, blasting caps in quantities of 
1 000 or less shall be stowed in accord¬ 
ance with the compatibility requirements 
set forth in § 146.20-90 for blasting caps 
I (Class A explosives) ” 

( 7 ) section 146.23-10(c) will be deleted 
because it is no longer applicable. 

(8) Because of health hazards created 
by tolylene diisocyanate and ethylene 
dibromide, these two articles have been 
included in the list of hazardous articles. 
Tolylene diisocyanate is a strong sensi¬ 
tizer which has caused severe asthma 
type symptoms in personnel overcome 
following accidental spills. Ethylene 
dibromide is an article considered similar 
to but more toxic than two articles 
presently regulated as hazardous articles, 
chloroform and carbon tetrachloride. It 
is proposed that § 146.27-100 be amended 

| to incorporate these two articles as 
follows: 

(i) For tolylene diisocyanate: 


Column 1: Tolylene diisocyanate. 

Column 2: 

Clear, faintly yellow liquid with strong 

pungent odor. 

Toxic. Do not breathe fumes. 

Keep away from heat and open flame. Stow 
away from living quarters and food stuffs. 
Must be stowed in weU ventilated spaces. 
Do not stow with corrosive liquids, amines 
or alcohols. 

Outside containers must be marked “Toly¬ 
lene Dilsocyanate”. 

Column 3: No label required. 

Column 4: 

Stowage: 

"On deck protected.** 

"On deck under cover." 

"Tween decks.” 

"Under deck away from heat." 

Outside containers: 

Tight stainless steel, nickel, or aluminum 

drums. 


Wooden boxes, nonspeciflcation, WIC. 

Fiber board boxes, WIC. 

Column 5: 

Stowage: 

|'On deck protected." 

"On deck under cover." 

"Tween decks." 

"Under deck away from heat." 

Outside containers: 

Tight stainless steel, nickel, or aluminum 

drums. 

Wooden boxes, nonspeciflcation, WIC. 
Fiberboard boxes, WIC. 

Column 6: 

Ferry stowage (AA). 

Outside containers: 

Tight stainless steel, nickel, or aluminum 


Wooden boxes, nonspeciflcation, WIC 
Co 1 uSn er 7 b0ardbOXes * WIC - 


Ferry stowage (BB). 

Outside containers: 

T1 S.^ taJnle “ #t * el > nlckel . or aluminum 


boxes, nonspeciflcation. WIC. 
Ftberboard boxes, WIC. 


ffl) F or ethylene dibromide: 
XCa: Ethylene dlbromide. 


VamTiiTJ? 'I™ ° dor °< ^oroform. 

6 3 Mme * heav ier than air. 


0rtd awut prolonged 

Boiliiiq point ** 

C bromiue". mU£t ** marked ‘'Ethylene dl- 


Column 3: No label required. 

Column 4: 

Stowage: 

“On deck." 

“Tween decks.” 

“Under deck.” 

Outside containers: 

Any DOT specification container for liq¬ 
uids as shown in the Class B, less dan¬ 
gerous poisons table (5 146.26-200) for 
cargo vessels. 

Also: 

Metal barrels or drums (CFC R 40) not 
over 65 gal. cap. 

Wooden boxes, nonspeciflcation, WIC not 
over 200 lb. gr. wt. 

Fiberboard boxes (CFC R 41) WIC not 
over 90 lb. gr. wt. 

Bulk as specifically approved by Com¬ 
mandant. 

Note: Containers shall be of a design and 
constructed of materials that will not react 
dangerously with nor be decomposed by the 
chemical packed therein. 

Column 5: 

Stowage: 

"On decks.** 

“Tween decks." 

“Under deck.” 

Outside containers: 

Any DOT specification container for liq¬ 
uids as shown in the Class B, less 
dangerous poisons table (5 146.25-200) 
for passenger vessels. 

Also: 

Metal barrels or drums (CFC R 40) not 
over 56 gal. cap. 

Wooden boxes, nonspeciflcation, WIC, not 
over 200 lb. gr. wt. 

Fiberboard boxes (CFC R 41) WIC, not 
over 90 lb. gr. wt. 

Note: Containers shall be of a design and 
constructed of materials that will not react 
dangerously with nor be decomposed by the 
chemical packed therein. 

Column 6: 

Ferry stowage (AA). 

Outside containers: 

Any DOT specification container for liq¬ 
uids as shown in the Class B, less 
dangerous poisons table (§ 146.25-200) 
for ferry vessels. 

Also: 

Metal barrels or drums (CFC R 40) not 
not over 55 gal. cap. 

Wooden boxes, nonspeciflcation, WIC, 
not over 200 lb. gr. wt. 

Fiberboard boxes (CFC R 41) WIC not 
over 90 lb. gr. wt. 

Tank motor vehicles complying with 
DOT motor carrier regulations. 

Note: Containers shall be of a design and 
constructed of materials that will not react 
dangerously with nor be decomposed by the 
chemical packed therein. 

Column 7: 

Ferry stowage (BB). 

Outside containers: 

Any DOT specification container for 
liquids as shown in the Class B, less 
dangerous poisons table (5 146.25-200) 
for car ferries. 

Also: 

Metal barrels or drums (CFC R 40) not 
over 55 gal. cap. 

Wooden boxes, nonspeciflcation WIC, 
not over 200 lb. gr. wt. 

Fiberboard boxes (CFC R 41) WIC, not 
over 90 lb. gr. wt. 

Tank cars complying with DOT rail car¬ 
rier regulations. 

Tank motor vehicles complying with 
DOT motor carrier regulations. 

Note: Containers shall be of a design and 
constructed of materials that will not react 
dangerously with nor be decomposed by the 
chemical packed therein. 

(9) Section 146.22-100 will be amended 
to exempt animal charcoal, that is not 


wet and not activated, from the regula¬ 
tions of Part 146. 

(10) The provisions of Subpart 146.27 
relating to stowage of motor vehicles and 
mechanized equipment will be clarified 
to provide that when these vehicles have 
fuel in their tanks, they cannot be stowed 
inside closed containers. This prohibition 
is being recommended to prevent the 
buildup of a potentially explosive atmos¬ 
phere in virtually airtight containers. 
Also, it will be stated in column 5 of 
§ 146.27-100 that “tanks, portable, liq¬ 
uid’' which previously contained a com¬ 
bustible liquid may be carried on pas¬ 
senger vessels. Stowage location require¬ 
ments for these tanks on passenger ves¬ 
sels will be the same as for cargo vessels. 

(11) Hie military explosive regula¬ 
tions of Subpart 146.29 will be modified 
to some extent. Most notably, a new sec¬ 
tion, § 146.29-12, will be added to provide 
that all outside packages of military ex¬ 
plosives must be marked with the proper 
Coast Guard classification of ammuni¬ 
tion contained therein. This change is 
proposed because of numerous violations 
involving incompatible stowage. The 
marking will be required to be in block 
letters not less than %-inch high and 
may be printed, stenciled or stamped on 
each outside package. Abbreviations of 
the classes such as “CG X-C” will be au¬ 
thorized. A new section, § 146.29-42, en¬ 
titled “Containers of ammunition", will 
be added to provide for the increasing de¬ 
mand for movement of explosives in con¬ 
tainers. This new section will recodify 
§ 146.29-41 (k), and in addition .provide 
that explosives other than those of Coast 
Guard classes I and n may be trans¬ 
ported in containers upon approval of the 
Commandant. The definition in § 146.29- 
11 (c) (16) for “container” will be revised 
to restate that ammunition transported 
in containers is not limited to classes I 
and II. No details regarding specific de¬ 
sign requirements for the containers will 
be mentioned since they are presently 
only in the development stage. In another 
change, a definition for “accessible” will 
be added to § 146.29-11 stating that stow¬ 
age required to be accessible must be 
located so that a firefighting party with 
equipment can readily approach it. It is 
proposed to amend § 146.29-45(0 to 
make it clear that drafts of explosives 
cannot be handled over explosives or 
other dangerous articles which may have 
been placed on deck permanently or 
temporarily. Also, § 146.29-100, Class 
X-E, will be amended to include rockets 
with warheads as well as those without 
warheads. 

(12) Section 147.01-4 will be revised 
to describe which articles of ships’ stores 
and supplies are required to be certified 
by the Coast Guard. These articles will 
include: articles required by § 147.05-100 
to be certified; and articles not listed 
in § 147.05-100 but which can be classi¬ 
fied as either a radioactive material, 
class A, B, or C explosive, inflammable 
liquid, inflammable solid, oxidizing ma¬ 
terial. corrosive liquid, compressed gas, 
class A, B, or C poison, combustible liquid 
or hazardous article. Section 147.03-4 
will be revised to detail information that 
is required by the Coast Guard to be on 
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labels of articles of ships’ stores qnd sup¬ 
plies. This latter amendment will facil¬ 
itate the handling of requests for cer¬ 
tification of articles of ships’ stores and 
supplies. The information required on 
the label will include the trade name of 
the product; the manufacturer's ad¬ 
dress; operating instructions, including 
step by step procedures for the proper 
use of the product; and first aid instruc¬ 
tions to be followed in case of improper 
handling or accidental personnel con¬ 
tact, including antidotes for accidental 
ingestion. 

(13) Finally several miscellaneous 
changes are proposed to the classifica¬ 
tion, handling and stowage requirements 
in §§ 146.19-100 through 146.27-100. In 
column four of § 146.22-200 the “on deck 
protected” stowage will be deleted for 
calcium hypochlorite due to a casualty 
related to this stowage location. In col¬ 
umn two of § 146.24-100, for the article 
• hydrogen sulfide”, the description “ Foul 
odor gives warning of dangerous quan¬ 
tities in air* will be replaced with 'Of¬ 
fensive odor similar to that of rotten 
eggs . Do not depend on sense of smell to 
detect dangerous levels of concentra¬ 
tion Tills description is changed since 
published data indicates dangerous levels 
of concentration may not be detectable 
by the sense of smell due to olfactory 
fatigue. The entry for calcium cyana- 
mide in 8 146.27-100 will be amended 
to show that when the commodity has a 
calcium carbide content between 0.1 and 
0.5 percent, burlap or four-ply paper 
bags with waterproof liners can be used 
as outside containers. Also, it will be 
stated that when the article contains 
less than 0.1 percent calcium carbide it 
is not regulated. This change reflects the 
philosophy of the Intergovernmental 
Maritime Consultative Organization for 
this product. It is also proposed to amend 
§ 146.27-100 to authorize metal borings, 
shavings, turnings, and cuttings to have 
compressed bales wrapped in burlap as 
the outside packaging provided the bur¬ 
lap shows no sign of oil. 

b. The following proposals are made 
primarily for purposes of clarification: 

(1) In 1966 the provisions authorizing 
gas tight holds were changed to conform 
with the ventilation requirements of 
Chapter VII, Regulation 7 of the Inter¬ 
national Convention on Safety of Life at 
Sea 1960 by stating that inflammable 
liquids have to be stowed in ventilated 
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holds. All references to gas tight holds 
w r ere not, however, deleted. This ambi¬ 
guity is now being corrected by making 
appropriate changes to § 146.21-45. 

(2) When the provisions of Subpart 
146.27 as applicable to motor vehicles 
and mechanized equipment were revised 
in the October 29. 1969, issue of the Fed¬ 
eral Register (34 F.R. 17478), the pro¬ 
vision authorizing “spaces specially 
suitable for vehicles” to be designated 
by administrations of countries in which 
foreign vessels are registered was inad¬ 
vertently deleted. This omission will be 
rectified by inserting the following sen¬ 
tence in § 146.27-32 (a): “Specially suit¬ 
able spaces for vehicles on foreign vessels 
shall be designated as such by the Ad¬ 
ministration of the country in which the 
vessels are registered.” 

(3) Subpart 146.28 will be deleted for 
the convenience of the public. As indi¬ 
cated below, packaging authorized by 
this subpart w T ill be placed in sections of 
the regulations appropriate for the ar¬ 
ticles concerned: 

(i) The provisions of §§ 146.28-1, 
146.28-2, 146.28-6. and 146.28-7 are al¬ 
ready duplicated elsewhere in 46 CFR 
Part 146, so no redesignations are 
necessary. 

(ii) The provisions of § 146.2&-8 will be 
placed as a note in column 4 of § 146.21- 
100, for the article “Gasoline”. 

(iii> The provisions of § 146.28-13 will 
be restated in a new section, § 146.21-17, 
entitled “Additional packaging”. 

(iv) Section 146.21-100 will be modi¬ 
fied to reflect § 146.28-14 by indicating 
that inflammable liquids are authorized 
to be packaged in fiberboard boxes with 
inside containers (DOT-12B) whenever 
fiberboard boxes with inside containers 
(DOT-12D) are presently accepted. 

(v) The provisions of § 146.28-15 will 
be placed as a note in columns 4. 5, 6 . 
and 7 of 5 146.21-100, for the article 
“Cement, leather”. 

(vi) The provisions of 8 146.87-17 will 
be placed as a note in columns 4. 5, 6 . 
and 7 of 8 146.23-100, for the article 
“Chromic acid solution”. 

(vii) In § 146.25-200, columns 4, 5, 6 . 
and 7. for the article “methyl bromide” 
will be amended by adding “Metal drums 
(DOT-5A) max. cap. 30 gal.” to reflect 
packaging authorized by 8 146.28-20. 

(viii) The provisions of §§ 146.28-21 
and 146.28-22 will be restated in a new 
section, § 146.25-17, entitled “Additional 
packaging”. 


c. Several changes of an editorial na I 
ture are proposed. The permit exemption I 
of § 146.20-85(b) which states a permit I 
is not required when loading less than I 
300 pounds of Class A explosives, is to I 
be deleted to be consistent with 33 cfr I 
126.17. In g 146.04-5, column three, the I 
typographical errors regarding labels I 
for: Aerosol products; aircraft rocket en¬ 
gine (commercial); aircraft rocket en¬ 
gine igniters (commercial *; air. 
compressed; and alcohol, ally! will be 
corrected. In another change, the title 
of Subpart 146.05 will be revised to read 
“Shippers Requirements Regarding La¬ 
beling, Packing. Marking, Classification, 
and Shipping Papers”. This change is 
intended to emphasize that the shipper I 
is responsible for article classification 
<cf. 5 146.05-11). Column 2 of >< 146.21- 
100 , for the article “methyl methacry¬ 
late”, is to be amended by adding the 
following: “See § 146.05-3 for prohibited 
shipments.” In 8 146.26-100. for box toe 
gum, the reference in column 4 to 
“§ 20.01-5” will be changed to read: 
“§30.01-5”. Section 146.27-l«b« will be 
amended by adding the sentence: “(As 
stipulated by J 146.27-5, certain liquids 
are not subject to the regulations of this 
part.)” This is intended to clarify the 
fact that many combustible liquids are 
not hazardous articles. Section 146.29-59 
(g)(4) will be deleted due to the fact 
that radioactive materials are no 
longer classified as poisons but have 
their ow r n classification: their compati¬ 
bility requirements with military explo¬ 
sives remain identical but will be added 
in § 146.29-59(1). The title of Subpan 
147.03 will be revised to read: “Use of 
ships’ stores and supplies of a dangerous 
nature aboard ship.” This new title is 
more descriptive of the text contained 
within § 147.03-1. 

7. The proposed amendments are made 
under the authority of R.S. 4405. as 
amended, R.S. 4417a, as amended. R.S. 
4462, as amended, R.S. 4472, as amended, 
section 6(b)(1), 80 Stat. 937; 46 U.S.C. 
375, 391a, 416, 170, 49 U.S.C. 1655 b*<l>; 
49 CFR 1.46(b). 

Dated: March 17. 1971. 

W. M. Benkekt, 
Captain, U.S. Coast Guard . Act¬ 
ing Chief , Office of Merchant 
Marine Safety. 

[PR Doc.71-3881 Piled 3-19-71 ;8:47 onfi 
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